THE 

FEDERAL  COMMUNICATIONS 
BAR  JOURNAL 


1955 

VoL  XIV  No.  2 


Published  by  the 

FEDERAL  COMMUNICATIONS  BAR  ASSOCIATION 


Announcing 
New  “Broadcast  Edition” 

of 

PIKE  AND  FISCHER 

RADIO  REGULATION 

•  TAILORED  ESPECIALLY  FOR  RADIO  AND 
TELEVISION  BROADCASTERS  AND  COUN¬ 
SEL 

•  STATUTES,  BROADCASTING  RULES  AND 
REGULATIONS,  ENGINEERING  STANDARDS, 
FULLY  ANNOTATED 

•  SUBJECT  MATTER  DIGEST  OF  COURT  AND 
COMMISSION  DECISIONS  AND  INTERPRE¬ 
TATIONS 

•  FULL  TEXT  OF  COURT  DECISIONS,  COM¬ 
MISSION  OPINIONS,  REPORTS  AND  INTER¬ 
PRETATIONS 

•  IN  FIVE  VOLUMES  WITH  WEEKLY  RE¬ 
LEASES  TO  KEEP  THE  SET  CURRENT 


For  further  information  write 

PIKE  AND  FISCHER,  INC. 

Broadcasting-Telecasting  Building 
1735  DeSales  St,  N.W. 
Washington  6,  D.  C. 


. . 


T.  .TT .  ?  UTIi  ill  ii  i|i  T ' !  1 L  ■  *  ■  f  U. 


No.  2 


THE  JOURNAL 

OF  THE 

FEDERAL  COMMUNICATIONS 
BAR  ASSOCIATION 


Volume  XIV 


1955 


Table  of  Contents 

PAGE 


The  President’s  Letter .  83 

The  International  Law  of  Radio 

by  George  A.  Codding,  Jr .  85 

Discovery  in  Administrative  Proceedings .  99 

Radio  Regulation  in  Australia .  123 

Broadcasting  and  Telecasting  of  Congressional 

Committee  Hearings  .  132 

Recent  Court  and  Agency  Decisions .  138 

Recent  Commission  Decisions .  143 

Legislation  . - .  145 

Bar  Association  Section .  149 

Constitution  and  By-Laws  of  Federal  Communications 

Bar  Association  .  151 


Published  by  the  Federal  Communications  Bar  Association.  The  views  expressed 
in  matter  printed  herein  are  not  to  be  regarded  as  those  of  the  Bar  Association 
unless  so  stated.  Price  to  non-members:  75c.  per  copy,  $3.00  a  volume. 


EDITORIAL  OmCE 
Sixth  Floor 

Broadcasting-Telecasting  Building 
1735  DeSales  St.,  N.W. 
Washington  6,  D.C. 


82  Journal  of  the  Federal  Communications  Bar  Association 


The  Federal  Communications  Bar  Association 

Organized— 1936  Incorporated— 1943 


“To  promote  the  proper  administration  of  the  federal  laws 
relating  to  wire  and  radio  communications,  arid  of  related 
acts;  to  uphold  the  honor  and  dignity  of  practice  before 
the  Federal  Communications  Commission  and  to  increase 
the  usefulness  of  the  practitioners  in  promoting  the  due 
administration  of  justice;  for  the  mutual  improvement  and 
social  intercourse  of  the  members  of  the  Association;  and 
to  establish,  own  and  maintain  a  library  for  their  use  and 
reference.'" 


Officers  for  1955 

Percy  H.  Russell,  Jr.,  President 
George  O.  Sutton,  First  Vice-President 
George  S.  Smith,  Second  Vice-President 
Ben  G.  Fisher,  Secretary 
Dwight  D.  Doty,  Treasurer 
Theodore  Baron,  Assistant  Secretary 

Executive  Committee 

Officers  ex  officio  and 
Stephen  H.  Fletcher  (one  year) 
Frank  U.  Fletcher  (one  year) 

Robert  M.  Booth,  Jr.  (two  years) 
Jeremiah  Gourtney  (two  years) 
William  G.  Koplovttz.  (three  years) 
Thomas  W.  Wilson  (three  years) 


Delegate  to  American  Bar  Association 

Vincent  B.  Welch 


Journal  of  the  Federal  Communications  Bar  Association  83 


The  President’s  Letter 


To  THE  Members  of  the  Federal  Communications  Bar  Association: 

I  want  to  report  to  you  that,  in  implementation  of  the  plans  of  your 
present  administration  for  an  active  and  successful  year  of  Bar  Associa¬ 
tion  activities,  we  have  received  the  wholehearted  co-operation  of  the 
members  of  the  Bar.  The  Committee  members  who  were  named  in  the 
last  issue  of  the  Journal  have  carried  out  their  respective  duties,  many 
of  which  have  been  quite  arduous,  in  a  prompt  and  eflBcient  manner. 

I  feel  that  it  is  important  to  keep  the  membership  advised  of  the 
activities  of  the  Association  and  consequently  I  am  setting  forth  herein 
a  resume  of  the  more  important  business  that  has  been  transacted,  as 
follows: 

1.  The  Committee  on  Co-operation  with  Hearing  Examiners, 
headed  by  Robert  L.  Heald,  has  been  hard  at  work  on  the 
preparation  of  a  Hearing  Examiners’  Manual,  which  work  should 
be  completed  in  the  near  future.  This  has  been  a  most  di£Bcult 
assignment. 

2.  The  Legislation  Committee  (Henry  Fischer,  Chairman)  and 
the  Practice  and  Procedure  Committee  ( Parker  D.  Hancock  and 
E.  Stratford  Smith,  Co-Chairmen)  together  with  the  Executive 
Committee,  have  studied  proposed  radio  legislation,  particularly 
the  provisions  of  Sections  309(c),  409(c),  and  5(c)  of  the  Com¬ 
munications  Act,  and  at  the  appropriate  time  will  transmit  the 
Association’s  views  to  the  Commission  and  to  Congress. 

3.  The  Chairmen  of  the  Practice  and  Procedure  Committee  have 
held  meetings  with  the  General  Counsel  of  the  Commission  in 
an  effort  to  establish  realistic  and  practical  criteria  in  the  prep¬ 
aration  of  bids  for  the  reporting  of  hearings  for  the  Commis¬ 
sion  to  the  end  that  the  transcripts  of  records  in  the  future 
may  be  as  accurate  as  possible  and  may  be  provided  on  a 
reasonable  price  basis  to  those  purchasing  such  transcripts.  This 
work  has  been  successfully  concluded. 

4.  The  Luncheon  Committee  (R.  Russell  Eagan,  Chairman)  has 
arranged  monthly  luncheons  which  have  proved  to  be  popular 
with  me  members.  The  discussion  of  the  television  network  and 
UHF  problems  by  Harry  Plotkin  and  Richard  Salant  was  at¬ 
tended  by  175  persons  and  the  debate  between  Theodore  Pier- 
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son  and  Marcus  Cohn  on  subscription  television  was  attended 
by  over  100. 

5.  The  special  committee  headed  by  Benedict  P.  Cottone  is  now 
engaged  in  the  task  of  revising  the  rules  of  the  Commission  on 
Practice  and  Procedure. 

6.  With  the  issuance  of  the  Hoover  Commission  Report  and  the 
Task  Force  Report,  a  number  of  the  Association’s  committees 
are  engaged  in  a  study  of  these  reports. 

7.  Those  attending  the  Annual  Spring  Outing  at  the  Prince  Georges 
Golf  and  Country  Club  had  a  most  enjoyable  experience,  thanks 
to  the  plans  made  by  the  Annual  Outing  Committee,  headed 
by  Thomas  H.  Wall. 

Again,  let  me  emphasize  that  I  would  appreciate  comments  from 
members  of  the  Association  if  anyone  has  suggestions  regarding  our 
program,  so  that  we  can  engage  in  constructive  endeavors  throughout 
the  rest  of  the  year. 
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international  cooperation  in  the  field 
of  radio  and  some  of  the  problems 
involved  are  discussed  by  a  student  of 
the  subject. 


The  International  Law  of  Radio 

By  George  A.  Codding,  Jr.* 


I 

The  creation  of  a  workable  body  of  international  law  regulating  the 
exploitation  of  radio  waves  is  a  significant  development  in  the  field  of 
international  organization.  This  new  law  has  created  for  itself  a  place 
equal  to  that  occupied  by  the  law  of  the  air  space  and  the  law  of  the 
open  sea.  This  study,  aJfter  a  brief  discussion  of  the  nature  of  radio 
and  radio  waves,  describes  and  analyzes  three  of  the  most  important 
phases  of  this  law:  ( 1 )  the  general  international  obligation  to  eliminate 
harmful  interference;  ( 2 )  the  allocation  of  bands  of  frequencies  through¬ 
out  the  frequency  spectrum  to  particular  radio  services;  and  (3)  the 
establishment  of  an  international  frequency  list  in  which  a  country’s 
individual  frequency  assignments  must  be  listed  in  order  to  obtain  inter¬ 
national  recognition  and  protection. 

International  co-operation  was  initiated  after  the  invention  of  radio 
with  a  rapidity  that  knows  few  parallels.  In  1896  Marconi  took  out 
the  first  patent  granted  for  radio.  In  1903  the  German  government 
convened  a  preliminary  conference  in  Berlin  to  study  the  problem  of 
rules  for  the  exploitation  of  this  new  instrument  of  communication. 
Almost  every  one  of  the  then  major  powers  that  possessed  radio,  or  hoped 
to  possess  it,  was  represented  at  the  full  scale  conference  that  followed 
in  1906.1  Since  that  time  six  major  international  conferences  have  been 

•  Lecturer  on  Political  Science,  Department  of  Political  Science,  Wharton  School 
of  Finance  and  Commerce,  University  of  Pennsylvania. 

’  The  following  countries  participated  in  the  1903  Preliminary  Radio  Con¬ 
ference;  Austria,  France,  Germany,  Great  Britain,  Hungary,  Italy,  Russia,  Spain, 
and  the  United  States.  See  Germany,  Department  des  Postes  die  I’Empire  d’Al- 
lemagne.  Conference  preliminarie  concernant  le  telcffraphie  sans  fil  (Berlin  4-13 
aoxit  ISbS),  Berlin,  1903.  The  following  additional  countries  attended  the  1906 
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held  to  deal,  in  whole  or  in  part,  with  the  problems  raised  by  radio.  The 
latest  of  such  conferences  was  held  in  Buenos  Aires  from  October  6  to 
December  22,  1952,  and  produced  final  documents  dealing  with  the 
broad  aspects  of  the  regulation  of  radio  which  were  signed  by  delegates 
from  seventy-eight  countries  of  the  world.^ 

The  international  organization  that  now  co-ordinates  the  regulation 
of  radio  is  the  International  Telecommunication  Union.^  Three  major 
conferences  have  been  held  under  its  auspices,  in  Cairo  in  1938,  Atlantic 
City  in  1947,  and  Buenos  Aires  in  1952.^  Before  1934  the  regulation 
of  radio  was  carried  out  by  a  series  of  radio  conferences  open  to  inter¬ 
ested  countries.^  Althou^  there  was  no  organization  in  the  legal  sense 
between  1906  and  1934,  me  radio  treaties  produced  at  these  conferences 
contained  provisions  for  the  convening  of  succeeding  conferences  and 

Berlin  Radio  Conference:  Argentina,  Belgium,  Brazil,  Bulgaria,  Chile,  Denmark, 
Egypt,  Greece,  Japan,  Mexico,  Monaco,  Netherlands,  Norway,  Persia,  Portugal, 
Roumania,  Siam,  Sw^en,  Turkey,  and  Uruguay.  China  and  Montenegro  sent 
observers.  See  Germany,  Department  des  Postes  de  I’Empire  d’Allemagne,  Docu¬ 
ments  de  la  Conference  radiotelegraphique  intematkmale  de  Berlin  (1906),  Berlin, 

1906,  pp.  5-29.  6  K 

’ITU,  International  Telecommunication  Convention,  Buenos  Aires,  1952, 
Geneva,  1953,  pp.  37-60.  By  December,  1952,  the  final  documents  of  the  preceding 
international  conference  had  been  ratified  by  a  total  of  eighty-seven  countries.  See 
ITU,  Documents  of  the  Plenipotentiary  Conference,  Buenos  Aires,  1952,  Buenos 
Aires,  1952,  Nos.  28  and  248  (mimeo^phed). 

*  The  International  Telecommunication  Union  has  its  permanent  seat  in 
Geneva,  Switzerland.  Membership  in  the  Union  is:  (1)  a  matter  of  right  for  those 
countries  listed  in  Annex  1  of  the  Buenos  Aires  Telecommunication  Convention  (a 
list  based  on  previous  membership  in  the  Union)  which  sign  and  ratify,  or  adhere, 
to  the  Convention;  (2)  open  to  those  countries  which  become  members  of  the 
United  Nations  and  wliich  accede  to  the  current  Telecommunication  Convention; 
and  (3),  open  to  those  countries  not  members  of  the  United  Nations  which  apply 
for  membership,  are  approved  by  two-thirds  of  the  members  of  the  Union,  and 
accede  to  the  current  Convention.  Since  many  countries  are  notoriously  slow  in 
ratifying  communication  treaties,  the  Buenos  Aires  Conference  provided  tnat  signa¬ 
tory  coimtries  have  two  years  from  the  date  of  entry  into  force  of  the  Convention  to 
ratify,  December  31,  1955.  Until  that  time,  whether  they  have  ratified  or  not, 
signatory  countries  will  have  all  rights  of  membership.  The  United  States  has  been 
a  member  of  the  ITU  since  19M.  Previous  to  that  time  the  United  States  was  a 
participant  in  all  of  the  major  international  radio  conferences.  See  Buenos  Aires 
Convention,  op.  cit..  Art.  1,  and  Annexes  1  and  2.  See  also,  ITU,  Notification  No. 
710,  December  1,  1954. 

’  See  ITU,  Documents  de  la  Conference  intemationale  des  radiocommunica¬ 
tions  du  Caire,  1938,  Tomes  I  &  II,  Berne,  1938;  ITU,  Documents  of  the  Inter- 
rwtional  Telecommunication  Conference,  Atlantic  City  (1947),  Atlantic  Qty,  1947, 
Nos.  1  to  555  TR  (mimeographed);  ITU,  Documents  of  the  Internationa  Radio 
Conference,  Atlantic  City  (1947),  Atlantic  City,  1947,  Nos.  1  to  1008  R  (mimeo¬ 
graphed);  Buenos  Aires  Conference  Documents,  op.  cit..  Nos.  1  to  536  (mimeo¬ 
graphed). 

‘In  1934  the  existing  Radio  Convention  was  merged  with  the  Telegraph 
Convention.  The  name  of  the  organization  that  had  previously  been  responsible 
for  the  Telegraph  Convention,  the  International  Telegraph  Union,  was  changed 
to  the  International  Telecommunication  Union  in  order  to  reflect  the  enlarged  scope 
of  duties  it  was  to  imdertake  after  the  merger.  See  ITU,  Convention  intemationale 
des  ttlicommunications,  Madrid  1932,  Berne,  1933,  Arts.  1  and  8. 
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the  administrative  services  between  conferences  were  undertaken  by  the 
Bureau  of  the  International  Telegraph  Union.®  The  international  law 
of  radio  is  found  in  the  treaties  drawn  up  under  the  auspices  of  the 
International  Telecommunication  Union  and  the  radio  conferences  that 
preceded  it.  These  treaties  are  of  two  types:  Conventions  and  Radio 
Regulations.  Conventions  contain  broad  general  principles  for  the 
regulation  of  telecommunication  and  the  general  rules  of  organization 
of  the  Union.  The  Radio  Regulations  contain  the  more  technical  details 
that  are  likely  to  be  subject  to  frequent  amendment."^ 

II 

The  primary  purpose  of  international  co-operation  in  the  field  of 
radio  communication  is  to  eliminate  “harmful  interference.”®  To  com¬ 
municate  by  radio  one  must  not  only  have  an  apparatus  to  convert  the 
signal  into  Hertzian  waves,  but  one  must  also  have  an  apparatus  capable 
of  receiving  the  waves  and  transforming  them  back  into  an  intelligible 
signal.  Many  things  can  happen  between  the  transmission  and  the 
reception  of  a  signal  to  harm  or  distort  it.  The  term  “interference”  is 
used  to  describe  such  occurrences.  Outside  of  natural  phenomena,  the 
greatest  danger  of  interference  is  presented  by  other  radio  transmissions. 
The  possibility  of  interference  has,  therefore,  augmented  in  direct  pro¬ 
portion  to  the  number  of  radio  transmitters  in  operation.  And,  con¬ 
trary  to  popular  belief,  modem  science  has  not  yet  been  able  to  make 
enough  additional  frequencies  available  to  keep  up  with  the  demand.® 

*  See  Documents  of  the  Berlin  Preliminary  Radio  Conference,  op.  cit.;  Docu¬ 
ments  of  the  Berlin  Radio  Conference,  op.  cit.;  ITU,  Documents  de  la  Conference 
radiotelegraphique  intemationale  de  Lonares  (1912),  Berne,  1913;  ITU,  Documents 
de  la  Conference  radiotelegraphique  intemationale  de  Wa^ington,  1927,  Tomes  I 
and  II,  Berne,  1928;  and,  ITU,  Documents  de  la  Conference  r^iotele^aphique 
intemationale  de  Madrid  (1932),  Tomes  I  and  II,  Berne,  1932.  All  ofiBcial  publica¬ 
tions  of  the  Bureau  of  the  Telegraph  Union,  those  before  1934,  the  Bureau  of  the 
Telecommunication  Union,  from  1934  to  1948,  and  by  the  Secretariat  of  the  Tele¬ 
communication  Union,  since  1948,  are  referred  to  by  the  initials  "rTU.” 

'  For  the  sake  of  brevity,  only  passing  reference  will  be  made  to  the  Union's 
Radio  Consultative  Committee,  and  the  regional  conferences  held  imder  the  auspices 
of  the  Union.  For  further  information  on  these  and  related  work  of  the  ITU,  see 
Codding,  G.A.,  The  International  Telecommunication  Union,  Leid^  1952. 

‘^With  the  exception,  oddly  enough,  of  the  first  three  international  radio 
conferences.  Although  interference  was  treated,  the  most  important  item  on  the 
agenda  of  these  conferences  was  an  attempt  to  obtain  a  binding  obligation  for  a 
ship  radio  station  to  communicate  with  any  other  ship  no  matter  what  type  of  radio 
apparatus  the  other  ship  happened  to  be  using. 

'Plans  are  now  under  way  to  lay  a  new  long  distance  cable  in  the  Atlantic 
Ocean  and  one  between  the  United  States  and  Ala»a.  Before  the  increase  in  use 
of  radio  in  World  War  II,  such  actions  would  have  been  viewed  with  considerable 
surprise.  Speaking  in  1945,  however,  Joseph  R.  Redman,  then  Director  of  United 
States  Naval  Communications,  could  state  that  after  World  War  II  there  would  be 
“a  demand  for  frequency  space  that  is  roughly  almost  twice  the  amoimt  available.” 
United  States  Congress,  Senate,  Committee  on  Interstate  Commerce,  Study  of 
International  Communications,  Part  I  (March  19- April  3,  1945),  Washington,  D.C., 
1945,  p.  107. 
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The  amount  of  interference  encountered  across  the  face  of  the 
frequency  spectrum  is  determined  to  a  large  extent  by  the  popularity 
of  die  particular  frequency  band.  Since  frequencies  in  diflFerent  parts 
of  the  spectrum  are  not  uniform  in  characteristics,  for  any  particular 
use  some  are  more  desirable  than  others.  Some  frequencies  perform 
special  tasks  for  traditional  reasons  only,  others  are  wanted  because  of 
their  special  characteristics,  For  instance,  the  “low  frequencies”  are 
as  a  rule  used  for  short  distance  communication,  such  as  standard 
broadcasting.  The  “very  high  frequencies,”  known  sometimes  as  “line- 
of-sight  fre^guencies,”  are  used  for  such  purposes  as  television.  “High 
frequencies’^  are  exceptional  in  that  they  have  characteristics  that  permit 
them  to  be  used  for  global  communication.  Depending  upon  the  situa¬ 
tion,  each  of  these  types  of  frequencies  can  cause  international  com¬ 
plications,  but  by  their  very  nature  the  high  frequencies  are  the  most 
difficult. 

Interference  is  relative.  In  most  types  of  radio  communication  there 
exists  a  certain  amount  of  background  noise  resulting  from  atmospheric 
conditions,  electrical  machines,  and  the  emissions  of  radio  transmitters 
other  than  that  to  which  a  receiver  is  tuned.  As  long  as  contact  can  be 
maintained  in  the  desired  manner,  the  interference  is  not  classed  as 
harmful.  13  However,  when  any  of  these  noises  reach  such  an  intensity 
that  it  completely  disrupts  communication,  as  in  radio-telegraphy,  or  the 
listeners  complain,  as  in  standard  broadcasting,  the  interference  is 
classed  as  harmful,  i^ 

The  importance  of  harmful  interference  is  reflected  in  the  space  in 
the  Conventions  and  Radio  Regulations  devoted  to  its  elimination.  One 

“The  frequencies  used  by  the  maritime  services  are  a  good  example  of  a 
combination  of  both  considerations.  Early  radio  transmitters  were  developed  on 
low  frequencies  (10  to  160  kc/s,  approximately).  It  was  found  that  the  frequencies 
used  by  the  early  transmitters  carried  better  over  water.  This  combination  of 
events,  plus  the  fact  that  radio  was  the  only  means  for  ships  at  sea  to  communicate 
in  cases  of  distress,  resulted  in  the  continued  use  of  certain  low  frequencies  for  the 
maritime  service. 

“The  complete  nomenclature  of  frequencies  is  as  follows;  10  to  30  kc/s — 
very  low  frequencies;  30  to  300  kc/s — low  frequencies;  300  to  3000  kc/s — ^medium 
frequencies;  3000  to  30,000  kc/s — high  frequencies;  30,000  kc/s  to  300  Mc/s — 
very  high  frequencies;  300  to  3000  Mc/s — ultra  high  frequencies;  3000  to  30,000 
Mc/s — super  high  frequencies;  30,000  to  300,000  Mc/s — extremely  high  fre¬ 
quencies.  See  ITU,  Radio  Regulations  Annexed  to  the  International  Telecommuni¬ 
cation  Convention  (Atlantic  City,  1947),  Art.  2,  Sec.  III. 

After  a  certain  area  is  covered,  a  further  extension  of  coverage  would 
result  in  a  prohibitively  high  operating  expense  in  ordinary  usage. 

“The  technical  definition  of  “harmful  interference’’  is  as  follows;  “Any 
radiation  or  any  induction  which  endangers  the  functioning  of  a  radio-navigational 
service  or  of  a  safety  service,  or  obstructs  or  repeatedly  interrupts  a  radio  service 
operating  in  accordance  with  the  Radio  Regulations.”  The  definition  of  a  safety 
device  is;  “Any  radio  service,  the  operation  of  which  is  directly  related,  whether 
permanently  or  temporarily,  to  the  safety  of  human  life  and  the  safeguarding  of 
property.”  Buenos  Aires  Convention,  op.  cit.,  Art.  49,  and  Annex  3. 

“  Interference  varies  to  a  great  extent,  therefore,  depending  upon  the  service 
being  performed.  For  instance,  a  novice  stopping  to  listen  to  a  typical  ship  to 
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of  only  six  principles  set  forth  by  the  first  international  conference  read 
as  follows:  “Wireless  telegraph  stations  should  operate,  as  far  as 
possible,  in  such  a  manner  as  not  to  interfere  with  the  working  of  other 
stations.”^®  In  the  most  recent  Radio  Regulations  six  chapters  are 
devoted  in  whole  or  in  part  to  detailed  practices  and  procedures  for  the 
elimination  of  harmful  interference,  Countries  obligate  themselves  to 
prevent  harmful  interference  to  other  stations  in  choosing  frequencies 
and  testing  frequencies  as  well  as  in  actual  operation.!^  They  also  agree 
to  enforce  the  obligations  to  prevent  interference  on  all  stations  operat¬ 
ing  under  their  jurisdiction.  The  following  article  contained  in  the 
Buenos  Aires  Telecommunication  Convention  reflects  the  scope  of  these 
obligations:^® 

"1.  All  stations,  whatever  their  purpose,  must  be  established  and  op¬ 
erated  in  such  a  manner  as  not  to  result  in  harmful  interference  to  the  racuo 
services  or  communications  of  other  Members  or  Associate  Members  or  of 
recognized  private  operating  agencies,  or  of  other  duly  authorized  operating 
agencies  which  carry  on  radio  service,  and  which  operate  in  accordance  with 
the  provisions  of  the  Radio  Regulations. 

“2.  Each  Member  or  Associate  Member  imdertakes  to  require  the 
private  operating  agencies  which  it  recognizes  and  the  other  operating 
agencies  duly  authorized  for  this  purpose,  to  observe  the  provisions  of  the 
preceding  paragraph. 

“3.  Further,  the  Members  and  Associate  Members  recognize  the  de¬ 
sirability  of  taking  all  practicable  steps  to  prevent  the  operation  of  electrical 
apparatus  and  installations  of  all  kinds  from  causing  harmful  interference  to 
the  radio  services  or  communications  mentioned  in  paragraph  1  of  this 
article." 

The  Telecommunication  Convention  also  provides  a  special  pro¬ 
cedure  for  the  bilateral  settlement  of  diflFerences  in  case  of  dispute  over 
harmful  interference.^® 

Ill 

A  country  is  restricted  in  its  choice  of  a  frequency  by  the  use  for 
which  it  is  to  be  put.  Frequencies  may  be  used  only  for  the  purposes 
for  which  they  are  assigned  in  the  Table  of  Frequency  Allocations,  a 
document  which  allocates  bands  of  frequencies  throughout  the  usable 

shore  telegraph  frequency  would  have  extreme  difficulty  in  isolating  any  individual 
communication.  An  expert,  on  the  other  hand,  can  keep  such  communications  in 
operation  even  under  extremely  adverse  conditions.  A  local  broadcasting  station, 
however,  would  be  subjected  to  “harmful  interference"  if  outside  emissions  merely 
distorted  musical  tones. 

“See  the  Documents  of  the  Berlin  Preliminary  Radio  Conference  (1903), 
op,  cit.,  pp.  83-85. 

“Atlantic  City  Radio  Regulations  (1947),  op.  cit..  Chaps.  IQ,  VI,  XI,  and 

XIII. 

”  Ibid.,  Art.  Ill  and  Art.  XIII.  para.  8. 

“Buenos  Aires  Telecommunication  Convention  (1952),  op.  cit..  Art  45. 

“Atlantic  City  Radio  Regulations  (1947),  op.  cit..  Art.  14.  This  is  in  addi¬ 
tion  to  a  general  article  dealing  with  “settlement  of  differences.”  Ibid.,  Annex  6, 
Art.  VII. 
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portion  of  the  frequency  spectrum  to  mrticular  radio  services.  20  The 
allocations  are  designed  to  provide  eacn  type  of  service  with  adequate 
frequencies  to  carry  out  its  functions  effectively  and  in  a  manner  that 
will  not  cause  harmful  interference  to  other  types  of  radio  services.^i 
The  creation  and  constant  revision  of  a  Table  of  Frequency  Alloca¬ 
tions  has  been  one  of  the  most  important  and  successful  undertakings 
of  the  International  Telecommunication  Union  and  the  Radio  Confer¬ 
ences  that  preceded  it.  This  task  has  naturally  become  increasingly 
difficult  as  radio  has  come  into  wider  usage.  The  first  radio  conference 
that  considered  the  problem  felt  that  its  task  was  complete  when  it  had 
reserved  two  frequencies  for  public  correspondence  in  the  maritime 
service  and  had  designated  one  small  band  of  frequencies  for  long  dis¬ 
tance  communication  by  coast  stations  and  another  to  stations  “not  open 
to  pubhc  correspondence,”  i.e.,  military  stations.22  The  conference  of 
1938,  the  last  before  World  War  II,  allocated  all  frequencies  between 
14  and  200,000  kc/s.^s  The  1947  Radio  Conference  at  Atlantic  City, 
the  only  conference  devoted  solely  to  the  revision  of  the  Radio  Regula¬ 
tions  since  World  War  II,  drew  up  a  Frequency  Allocation  Table  that 
treats  all  frequencies  from  10  to  10,500,000  kc/s.^^ 

The  task  of  allocating  frequencies  has  become  more  difficult  quali¬ 
tatively  as  well  as  quantitatively.  It  is  necessary  to  shift  services  to 
new  bands,  or  to  cut  down  or  add  to  bands,  as  the  volume  of  use  and  the 
creation  of  new  services  dictates.  The  review  of  the  Table  that  took 
place  at  Atlantic  City,  for  example,  resulted  in  spectacular  gains  for  the 
aeronautical  and  high  frequency  broadcasting  services  and  losses  for 

“Parts  of  two  different  Allocation  Tables  are  presently  in  use.  Frequencies 
between  14  and  3950  kc/s  (4000  in  the  Americas^  and  from  27,500  kc/s  to 
10,500  Mc/s  are  apportioned  according  to  the  Table  drawn  up  at  Atlantic  City 
in  1947.  Ibid.,  Art.  5,  para.  5.  Frequencies  from  3950  (  4000  in  the  Americas) 
to  27,500  kc/s  are  stffi  used  according  to  the  Table  established  in  Cairo  in  1938. 
ITU,  ReglemerU  general  des  radiocommunications  (Revision  du  Caire,  1938),  an¬ 
nexe  a  la  Convention  intemationale  des  telecommunications  (Madrid,  1932),  Art.  7, 
para.  9.  For  an  explanation  of  the  use  of  portions. of  two  different  tables  see  ITU, 
Resolutions  of  the  Administrative  Council  (7th  Session,"  Geneva,  April-Jwic  1952), 
Geneva,  1952,  pp.  68-77.  See  also,  ITU,  Extraordinary  Administrative  Radio  Con¬ 
ference,  Geneva,  1951,  Agreement,  Geneva,  1951,  Art.  18. 

**  In  the  Atlantic  City  Radio  Regulations  the  following  types  of  radio  services 
are  recognized:  Aeronautical  Fixed,  Aeronautical  Mobile,  Aeronautical  Radio¬ 
navigation,  Amateur,  Broadcasting,  Fixed,  Land  Mobile,  Maritime  Mobile,  Maritime 
Radionavigation,  Meteorological  Aids,  Mobile,  Radiolocation,  Radionavigation,  Special, 
and  Standard  Frequency.  See  Adantic  City  Radio  Regulations  (1947),  op.  cit..  Art. 
I,  Sec.  II. 

“The  specific  allocations  were:  500  and  1000  kc/s  for  public  correspondence 
in  the  maritime  service;  14  to  188  kc/s  for  long  distance  communication  by  coast 
stations;  and  188  to  500  kc/s  to  stations  not  open  to  public  correspondence.  See 
Dociunents  of  the  Berlin  Radio  Conference  (1906),  op.  cit..  Convention  radiotele- 
graphique  intemationale,  Reglement,  Arts.  4  and  38. 

"Cairo  Radio  Regulations  (1938),  op.  dt..  Art.  7,  para.  7. 

"Adantic  City  Radio  Regulations  (1947),  op.  cit..  Art.  5,  para.  5.  As  an 
illustration  of  the  problem  involved,  in  the  area  between  5,000  and  10,000  kc/s 
there  are  twenty-five  different  allocations  to  seven  different  radio  services.  Ibid. 
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both  the  fixed  and  amateur  services.25  Fortunately,  since  the  national 
delegate  to  international  radio  conferences  represents  the  users  of  many 
different  types  of  services,  he  can  judge  more  objectively  the  needs  of  all 
services/*^^ 

The  obligation  to  choose  frequencies  according  to  the  Allocation 
Table  has  not  always  been  binding.  The  following  paragraph  demon¬ 
strates  how  far  the  delegates  at  the  1927  Washington  Radio  Conference 
were  willing  to  go:-^ 

"The  administrations  also  agree  to  consider  the  table  of  allocation  of 
frequency  bands  as  a  guide  giving,  for  the  different  services,  the  limits  which 
must  be  observed  by  all  new  stations  and  to  which  they  shall  adapt  all  exist¬ 
ing  stations  with  the  least  practicable  delay,  without  diminishing  the  quality 
of  the  service  which  these  existing  stations  maintain,  and  taking  into  account 
the  present  state  of  their  install^ons.” 

The  obligation  according  to  the  1947  Radio  Regulations,  on  the  other 
hand,  reads  as  follows 

“The  countries,  members  of  the  Union,  adhering  to  these  Regulations, 
agree  that  in  assigning  frequencies  to  stations  which,  by  their  very  nature, 
are  capable  of  causing  harmful  interference  to  the  services  rendered  by  the 
stations  of  another  country,  they  will  make  such  assignments  in  accordance 
with  the  table  of  frequency  allocations  .  . 

Even  this  obligation  is  not  absolute,  however,  because  in  another  section 
of  the  same  set  of  Regulations  one  finds  the  following  provision: 

“A  country,  member  of  the  Union,  shall  not  assign  to  a  station  any 
frequency  in  derogation  of  the  table  of  frequency  allocations  .  .  .  except  on 

“  Compare  the  Allocation  Table  drawn  up  at  Atlantic  City,  Ibid.,  with  that 
found  in  the  Cairo  Radio  Regulations  (1938),  op.  cit..  Art.  7,  para.  7. 

“  The  following  statement  by  a  Mr.  Phillips,  of  the  British  delegation  to 
the  Madrid  Radio  Conference,  expresses  the  problem  facing  a  delegate: 

“All  of  those  who  have  taken  the  floor,  up  to  now,  have  spoken  in  favor  of 
a  single  service  (aeronautical,  maritime,  or  broadcasting).  I  would  like  to  speak 
as  the  delegate  of  Great  Britain  which  is  equally  interested  in  all  three  categories. 

“We  have  almost  five  million  licensed  broadcast  listeners,  and  the  B.B.C., 
supported  by  public  opinion,  is  asking  for  an  enlargement  of  its  frequency  band; 
in  the  same  manner,  the  maritime  navigation  service  is  asking  for  the  enlargement 
of  the  bands  allocated  to  radio-beacon  stations;  the  aircraft  navigation  interests, 
in  their  turn,  are  asking  for  new  wave  lengths  because  of  the  rapid  expansion  of 
the  aircraft  services.  The  British  amateurs  are  asking  for  an  extension  of  their 
frequency  band;  the  commercial  communications  services  complain  of  frequent 
interference;  the  police  are  asking  for  a  wave  length. 

“We  understand  very  well  the  reasons  for  all  of  these  requests  but  it  is 
impossible  to  satisfy  them.’ 

Documents  of  the  Madrid  Radio  Conference  (1932),  op.  cit.,  Vol.  II,  p. 
850.  For  an  account  of  the  allocation  of  frequencies  from  the  point  of  view  of 
only  one  service,  see  Schroeder,  Peter  B.,  ‘The  Radio  Amateur  in  International 
Legislation  and  Administration,”  A.J.I.L.,  Vol.  48,  No.  3  (July,  1954),  pp.  421-433. 

"  ITU,  Reglement  general  annexe  a  la  Convention  Radiotelegraphique  inter- 
nationale  de  Washington  (1927),  Berne,  1928,  Art.  5,  para.  3.  (Italics  are  those 
of  the  author.) 

"Atlantic  City  Radio  Regulations  (1947),  op.  cit.,  Art.  3,  para.  1. 

“Ibid.,  para.  3. 
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the  express  condition  that  harmful  interference  shall  not  be  caused  to  services 
carried  on  by  stations  operating  in  accordance  with  the  provisions  of  the 
Convention  and  these  Regulations.” 


Nevertheless,  this  exception  loses  much  of  its  significance  when  one  takes 
into  consideration  the  fact  that  the  frequency  spectrum  is  neatly  over¬ 
crowded  in  many  bands,  and  an  additional  stipulation  whitm  states  that 
“if  harmful  interference  to  the  reception  of  any  station  operating  in 
accordance  with  the  frequency  allocation  table  is  caused  by  the  use 


of  this  frequency  assignment,  the  station  using  this  frequency  assignment 
must  immediately  suspend  operations  upon  receipt  of  advice  of  this 
harmful  interference.”^® 


The  permanence  of  the  concept  of  an  international  frequency  allo¬ 
cation  table  is  emphasized  by  the  provision  of  the  last  two  Telecom¬ 
munication  Conventions  which  states  that  one  of  the  major  purposes  of 
the  International  Telecommunication  Union  is  “to  effect  the  allocation 


of  the  radio  frequency  spectrum  ...  in  order  to  avoid  harmful  inter¬ 
ference.”^  i 


IV 


A  country  obtains  international  recognition  of  individual  frequency 
assignments  by  having  them  ofiBcially  entered  in  a  master  list  maintained 
by  the  International  Telecommunication  Union.  The  list  was  twenty 
years  old  when  it  was  unanimously  decided  to  revise  it  for  the  first 
time  and  to  establish  a  body  whose  duty  it  would  be  to  examine  all 
new  listings  for  compatibility  with  the  Telecommunication  Convention 
and  Radio  Regulations.  The  frequency  list  both  before  and  after  that 
decision  is  worthy  of  attention. 

The  creation  of  an  international  frequency  list  was  the  result  of  the 
insertion  into  the  1927  Radio  Regulations  of  an  article  dealing  with 
harmful  interference.  The  article  called  on  all  countries  to  choose 


frequency  assignments  in  a  manner  that  would  avoid,  as  far  as  possible, 
interference  with  services  carried  on  “by  existing  stations  the  frequencies 
of  which  have  already  been  notified  to  the  International  Bureau.”-^'^  Not 
long  after  the  Washington  Conference,  the  Bureau  of  the  Telegraph 
Union,  which  had  been  designated  to  carry  out  the  function  of  a  secre¬ 
tariat  for  the  countries  participating  in  the  radio  conferences,  announced 
that  in  view  of  this  provision  it  would  commence  the  publication  of  a 
list  of  frequencies  notified  to  it  by  countries.  This  list,  it  was  explained, 
would  eliminate  the  necessity  of  searching  through  the  many  publica¬ 
tions  of  the  Bureau,  where  communications  were  usually  printed,  by  a 
country  wishing  to  put  a  station  into  operation  on  a  new  frequency.'"^'^ 

In  1931  the  Radio  Consultative  Committee,  a  body  that  had  been 


’"Ibid.,  Art.  11,  para.  10  (5). 

”  ITU,  International  Telecommunication  Convention  (Atlantic  City,  1947), 
Art.  3,  para.  2  (a),  and,  Buenos  Aires  Telecommunication  Convention  (1952), 
op.  cit..  Art.  3,  para.  2  (a). 

“Washington  Radio  Regulations  (1927),  op.  cit..  Art.  5,  para.  16. 

“ITU,  Circulaire  No.  217  du  Service  radiotelegraphique,  October  23,  1928. 
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established  by  the  Washington  Conference,  noted  that  the  preceding 
radio  conference  had  not  authorized  the  publishing  of  a  special  list  and 
went  on  record  to  the  effect  that  because  of  its  utility  it  should  be 
adopted  as  an  official  publication.®^  At  the  same  meeting  a  representa¬ 
tive  of  the  Bureau  announced  that,  at  the  suggestion  of  a  country,  it  had 
begun  to  place  the  date  of  notification  of  a  frequency  in  the  list  in  order 
to  make  it  possible  “to  determine  to  which  administration  the  priority 
appertains,  in  case  of  dispute  or  interference.”®® 

The  Madrid  Radio  Conference  of  1932  adopted  the  list  as  an  official 
document  of  the  new  International  Telecommunication  Union  and 
requested  all  countries  to  notify  all  assignments  to  the  Bureau  “before 
the  frequency  is  put  into  service  and  sufficiently  in  advance  thereof  to 
allow  administrations  to  take  any  action  which  th^  may  deem  necessary 
to  insure  the  efficient  operation  of  their  services.’*®® 

In  a  short  time  the  international  frequency  list  became  an  essential 
element  in  the  work  of  the  Union  to  prevent  harmful  interference.  Dis¬ 
cussing  in  1934  the  procedure  for  registering  frequencies,  Mr.  Schwill, 
the  vice-director  of  the  Bureau,  made  the  following  statement:®^ 

“The  fact  that  the  administrations  scrupulously  observed  the  directions 
for  the  notification  of  frequencies  to  the  Bureau  of  the  Union,  and  that  they 
attached  the  greatest  importance  to  the  correct  reproduction  of  all  the  details 
required,  notably  the  dates  of  notification,  proves  that  the  directives  are  not 
devoid  of  all  value.” 

Mr.  Schwill’s  statement  referred  to  the  known  but  unpublicized  fact  that 
the  Bureau  had  been  acting  as  an  intermediary  in  cases  of  disputes  over 
interference  with  the  help  of  the  international  frequency  list.®®  The 
procedure  was  as  follows:  (1)  a  country  which  discovered  that  one  of 
its  existing  stations  was  being  interfered  with,  or  would  be  interfered 

ITU,  Documents  du  Comiti  consuUatif  international  technique  des  com¬ 
munications  radioelectriques,  Deuxieme  reunion,  Copenhaaue,  tnai/juin  1931, 
Berne,  1931,  pp.  548-549. 

“  Ibid.,  The  term  “administration”  used  in  this  study  has  the  following  mean¬ 
ing:  “Any  governmental  department  or  service  responsible  for  implementing  the 
obligations  undertaken  jn  the  International  Telecommunication  Convention  and  the 
Regulations  annexed  thereto."  See  Buenos  Aires  Telecommunication  Convention 
(1952),  op.  cit..  Annex  3. 

**  ITU,  Reglement  gmeral  des  radiocommunications  annexe  a  la  Convention 
international  des  telecommunication  (Madrid,  1932),  Art.  7,  para.  5  (1)  and  (2). 

"  Schwill,  Franz,  “Frequences  et  priority.”  Journal  des  telecommunications, 
Vol.  I,  No.  4  (April,  1934),  p.  108.  The  article  is  siimed  simply  “Sch.”  but  there 
is  no  doubt  that  it  was  the  work  of  Mr.  Franz  Schwill,  then  Vice-director  of  the 
Bureau  of  the  International  Telecommunication  Union. 

"The  files  of  the  Union  relating  to  cases  of  the  type  described  are  not  open 
to  public  inspection.  The  Union  is  evidently  unwilling  to  make  public  the  fact  mat 
its  secretariat  had  undertaken  duties  that  had  not  b^n  expressly  conferred  upon 
it  by  a  Union  conference.  There  have  been  veiled  references  to  it,  however,  in 
union  conferences.  See,  for  instance,  tiie  statements  by  delegates  of  several  East 
European  countries  as  contained  in  tiie  Dociunents  of  the  Buenos  Aires  Telecom¬ 
munication  Conference  (1952),  op.  cit..  Doc.  220-E,  pp.  8-10. 
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with,  by  a  newly  notified  assignment  of  another  country,  communicated 
that  information  to  the  Bureau;  (2)  the  Bureau,  in  turn,  communicated 
an  extract  of  the  complaint  to  the  country  that  is  believed  to  have 
caused  the  interference;  (3)  the  defending  administration  upon  receipt 
of  the  complaint,  if  it  recognized  its  validity,  notified  the  Bureau  of  the 
arrangements  it  would  make  to  eliminate  the  interference;  (4)  the 
Bureau  retransmitted  this  information  to  the  originator  of  the  complaint 
and  the  case  was  closed.  Evidently  the  solution  was  not  always  that 
simple.  In  some  cases  it  was  found,  after  a  trial  period,  that  two  sta¬ 
tions  could  actually  operate  on  the  same  frequency  without  interference. 
In  other  cases  the  country  against  which  the  complaint  was  lodged 
refused  to  co-operate.  However,  many  such  disputes  were  worked  out 
to  a  successful  conclusion  by  using  the  Bureau  as  a  clearing  house. 

It  was  decided  at  the  Atlantic  City  Radio  Conference  of  1947  to 
revise  the  international  frequency  Ust  in  order  to  reflect  more  accu¬ 
rately  the  needs  of  all  countries  of  the  world,  and  to  establish  an 
international  agency  to  screen  all  new  frequency  assignments  for  com¬ 
patibility  with  the  Telecommunication  Convention  and  Radio  Regula¬ 
tions,  especially  for  conformity  with  the  Frequency  Allocation  Table 
and  the  provisions  pertaining  to  harmful  interference.^^  However,  be¬ 
cause  of  a  basic  conflict  between  two  opposing  groups  of  countries  within 
the  Union,  the  new  list  and  the  procedure  for  screening  by  an  inde¬ 
pendent  body  have  only  been  partially  implemented."*^  A  review  of 
the  screening  procedure  is  in  order,  nevertheless,  since  the  change  has 

"Two  major  reasons  were  given  for  the  decisions.  First,  it  was  found  after 
World  War  II  that  the  international  frequency  list  was  overcrowded  with  unused 
and  incomplete  frequency  notifications.  Second,  it  was  felt  that  the  list  no  longer 
reflected  the  needs  of  all  countries  of  the  world.  It  was  necessary  to  find  frequencies 
for  the  newer  nations  which  were  in  the  process  of  establishing  national  telecom¬ 
munication  networks  and  to  take  into  account  the  fact  that  some  nations  had  found 
it  difficult  to  make  notifications  to  the  Bureau  of  frequency  assignments  during 
World  War  II.  Finally,  it  was  hoped  that  after  the  new  list  was  established  an 
independent  screening  board  would  be  able  to  keep  it  in  good  condition.  For  further 
information  concerning  the  reasons  given  for  the  changes,  see  Codding,  op.  cit., 
pp.  184-192,  197-201  and  241-260. 

"One  group,  led  by  the  United  States,  wanted  to  take  the  frequency  re¬ 
quirements  of  all  the  countries  of  the  world  and  fit  them  “by  engineering  principles” 
into  the  available  frequency  spectrum.  The  other  group,  led  by  the  U.S.S.R., 
wanted  to  use  the  old  international  frequency  list  as  a  point  of  departure,  assign¬ 
ing  frequencies  on  the  basis  of  the  dates  of  notification.  The  former  group  sug¬ 
gested  that  the  latter  had  systematically  covered  the  old  list  with  frequency  as¬ 
signments  and  using  the  old  list  as  a  basis  would  give  them  a  decided  advantage. 
The  latter  group  accused  the  first  of  attempting  to  deprive  the  U.S.S.R.  and  her 
friends  of  needed  frequency  assignments  by  means  of  a  majority  vote  in  confer¬ 
ence.  In  view  of  the  crowded  condition  of  the  frequency  spectrum  it  was  im¬ 
possible  to  proceed  without  unanimous  agreement.  See  ibid.,  pp.  340-379.  The 
following  conferences  were  held  for  the  piupose  of  establishing  the  new  list:  Cl) 
Provisional  Frequency  Board,  Jan.  1948  to  Feb.  1950;  (2)  High  Frequency  Broad¬ 
casting  Conference,  Mar.  to  June  1948,  Oct.  1948  to  April  1949,  and  April  to  Aug. 
1950;  (3)  Administrative  Aeronautical  Radio  Conference,  May  to  Sept.  1948  and 
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been  partially  made,  since  the  principle  of  the  changes  was  unanimously 
agreed  to  in  1947,  and  especially  in  view  of  the  implications  that  an 
eventual  full  implementation  would  have  for  the  future  work  of  the 
Union. 

Before  a  country  places  a  new  radio  station  in  operation  it  notifies 
the  International  Frequency  Registration  Board,^i  an  organ  of  the 
Union,  and  provides  the  Board  with  a  thorough  description  of  the  sta¬ 
tion  and  its  characteristics.^*'^  The  Board  circulates  a  copy  of  the  notifi¬ 
cation  to  all  the  members  of  the  Union  in  order  to  give  them  a  chance 
to  present  objections  or  comments.^  ^  The  notification  is  also  examined 
by  the  Board  for:  a)  its  conformity  with  the  Frequency  Allocation  Table; 
b)  its  conformity  with  other  provisions  of  the  Convention  and  Radio 
Regulations;  and  c)  any  probability  of  harmful  interference  to  a  radio 
station  already  registered  with  the  Board.  If  the  finding  is  favorable,  the 
assignment  is  immediately  recorded  in  the  “Registration  Column”  of  the 
master  list.  If  the  finding  of  the  Board  is  unfavorable  with  regard  to 
either  b)  or  c)  (above),  the  notification  is  returned  to  the  country  that 

Aug.  to  Oct.  1949;  (4)  Administrative  Radio  Conferences  for  Regions  1,  2,  and  3, 
April  to  July  1949,  April  to  July  1949,  and  May  to  Nov.  1949  respectively;  and, 
(5)  Extraordinary  Administrative  Radio  Conference,  Geneva,  Aug.  to  Dec.  1951. 
See  the  Documents  of  the  Buenos  Aires  Telecommimication  Conference  (1952), 
op.  cit..  Docs:  134-E,  pp.  2-27;  220-E,  pp.  9-19;  221-E,  pp.  4-12;  343-E,  pp. 
23-24;  and,  344-E,  pp.  3-18. 

"  The  Board  is  composed  of  eleven  “independent  members,”  all  nationals 
of  different  countries.  The  Union’s  radio  conference  that  normally  meets  every 
five  years,  chooses  the  countries  to  be  represented  on  the  Board.  The  only  quali¬ 
fication  in  choosing  countries  is  that  it  shall  be  done  “in  such  a  way  as  to  ensure 
an  equitable  distribution  of  the  members  among  the  various  parts  of  the  world.” 
As  to  the  individuals  to  be  appointed  by  these  countries  to  serve  on  the  Board, 
there  are  two  qualifications;  { 1 )  they  shall  be  “thoroughly  qualified  by  technical 
training  in  the  field  of  radio  and  shall  possess  practical  experience  in  the  assignment 
and  utilization  of  freouencies;”  and  (2)  each  one  shall  be  familiar  with  “geo¬ 
graphic,  economic  and  demographic  conditions  within  a  particular  area  of  the 
world.”  To  keep  the  members  of  the  Board  independent  in  their  judgment,  the 
Convention  contains  a  provision  similar  to  that  concerning  most  international  sec¬ 
retariats,  prohibiting  them  from  requesting  or  receiving  advice  from  any  govern¬ 
ment.  There  is  also  a  provision  prohibiting  members  from  having  “any  financial 
interest  whatsoever  in  any  branch  of  telecommunication,  apart  from  the  work  of 
the  Board.”  A  special  provision  states  that  they  shall  serve  “not  as  representatives 
of  their  respective  countries,  or  of  a  region,  but  as  custodians  of  an  international 
public  trust.”  See  the  Buenos  Aires  Telecommunication  Convention  (1952),  op. 
dt..  Art.  6.  See  also  the  Documents  of  the  Buenos  Aires  Telecommunication  Con¬ 
ference  (1952),  op.  cit..  Doc.  134-E,  pp.  1-27  and  Doc.  344-E,  pp.  8-14. 

"The  following  minimum  information  is  requested:  (1)  name  of  the  notify¬ 
ing  coimtry;  (2)  frequency  to  be  used;  (3)  class  of  station;  (4)  location  of  the 
station;  (5)  class  of  emission  and  bandwidth;  (6)  power;  (7)  hours  of  operation; 
(8)  points  of  intended  reception;  (9)  date  of  use;  and,  (10)  reference  to  any 
pertinent  regional  agreement.  Atlantic  City  Radio  Regulations  (1947),  op.  cit.. 
Art.  11,  i>ara.  4  (1). 

"  Ibid.,  para.  6. 
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submitted  it  along  with  reasons  and  suggestions  for  bringing  it  in  line 
with  the  Regulations.^^ 

The  powers  of  the  Board  are  circumscribed,  as  would  be  expected. 
A  country  can  insist  that  its  notification  stand,  even  if  it  should  be  found 
unfavorable  to  a)  or  c).  In  such  a  case  the  Board  simply  records  it 
in  the  “Notification  Column”  of  the  list.  However,  after  the  station  in 
question  is  put  into  operation  if  harmful  interference  is  caused  to  any 
station  operating  in  conformity  with  the  frequency  allocation  table,  “the 
station  using  this  frequency  assignment  must  immediately  suspend 
operations  upon  receipt  of  advice  of  this  harmful  interference.”^®  If 
the  registration  is  retained,  after  an  unfavorable  report,  and  no  inter¬ 
ference  is  actually  caused  by  the  station’s  operation  the  assignment  will 
be  reviewed  by  me  Board.  If  the  Board’s  findings  are  then  favorable, 
the  notification  is  transferred  from  the  Notification  Column  to  the 
Registration  Column  with  the  original  date.^® 

A  registered  frequency  must  be  placed  in  operation  within  a  fixed 
period  of  time  if  it  is  to  be  retain^  on  the  list.  According  to  the 
Regulations,  the  Board  will  cancel  the  recording  of  any  frequency 
assignment  if  “regular  operation”  has  not  begun  within  two  years  fol¬ 
lowing  the  date  of  its  receipt  of  the  first  notice.  Under  special  circum¬ 
stances  the  entry  can  be  retained  for  “no  more  than  one  further  period 
of  one  year.”^^ 

All  frequency  assignments  entered  in  the  “Registration  Column”  of 
the  list  “shall  have  the  right  of  international  protection  from  harmful 
interference.”^®  In  case  of  dispute,  the  Board’s  findings  of  harmful 
interference  “shall  be  ‘prima  facie’  evidence  that  the  operation  is  in 
violation  of  these  Regulations.”^® 


“  Ibid.,  para.  12. 

^  Ibid.,  para.  10. 

“The  review  takes  place  "after  the  station  has  been  in  operation  for  a 
reasonable  period”  and  after  “first  having  given  the  interested  countries  an  oppor¬ 
tunity  to  present  their  views.”  Ibid.,  para.  12. 

"Ibid.,  para.  14  (1).  This  provision  refers  to  ordinary  frequency  registra¬ 
tions.  The  Regiilations  al^  provide  a  special  tlvee-year  waiting  period,  plus  a 
three  year  extension,  in  cases  where  a  frequency  has  been  reserved  for  use  during 
years  of  high  or  low  sunspot  activity.  Ibid.,  para.  14  (2)  and  (3). 

"  IbM.,  para.  1  (2)  and  (3).  , 

"Ibid.,  para.  12  (3).  The  Chairman  of  the  Worfdng  Group  that  drafted 
the  procedure  to  be  followed  by  the  Board  stated  that  the  role  to  be  played  by 
the  Board  was  as  follows: 

“In  the  matter  of  the  registration  of  frMuency  allocations,  the  I.F.R.B. 
will  base  its  decisions  solely  upon  technical  considerations.  .  .  .  The  I.F.R.B.  will 
function  here  as  a  verification  board,  such  as  Lloyd’s  of  London.  It  will  judge 
according  to  codified  standards,  equally  applicable  to  all  frequency  allocations,  no 
matter  what  their  source.  If  the  allocation  of  a  frequency  is  perfectly  correct  with 
respect  to  I.F.R.B.  Regulations,  such  allocation,  if  I  may  so  express  my^lf,  will 
be  stamped  ‘registration.’  If  it  is  not  perfectly  correct,  it  will  be  stamped  ‘notifica¬ 
tion’.  And  that  is  all. 

“The  stamp  ‘notification'  would,  moreover,  in  no  way  prevent  the  country 
making  the  assignment  so  classified  from  putting  it  to  use.  Only  later,  should 
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V 

It  should  be  noted  that  the  Convention  and  Radio  Regulations  are 
binding  on  radio  stations  not  directly  operated  by  the  government  and, 
to  a  certain  extent,  on  radio  stations  run  for  the  benefit  of  the  military. 
This  was  not  always  the  case,  however,  in  relation  to  privately  operate 
radio  stations.  The  1927  Convention,  for  instance,  contained  the  follow¬ 
ing  provision 

“They  undertake  ...  to  adopt  or  to  propose  to  their  respective  legisla¬ 
tures  the  measures  necessary  to  impose  the  observance  of  the  provisions  of 
the  present  Convention  and  the  Regulations  annexed  thereto  upon  individual 
persons  and  private  enterprises  authorized  to  establish  and  operate  radiocom¬ 
munication  stations  for  international  service,  whether  or  not  the  stations  are 
open  to  public  correspondence.” 

By  1932  it  was  agreed  “to  take  the  steps  necessary  to  enforce”  the  pro¬ 
visions  of  the  Convention  and  Regulations  on  private  stations.®^  By 
1952,  however,  the  obligation  was  written  in  the  following  explicit 
terms 

“They  are  also  bound  to  take  the  necessary  steps  to  impose  the  ob¬ 
servance  or  the  provisions  of  this  Convention  and  of  the  Regulations  annexed 
hereto  upon  recognized  private  operating  agencies  and  upon  other  agencies 
authorized  to  establish  and  operate  telecommunication  which  engage  in  in¬ 
ternational  services  or  which  operate  stations  capable  of  causing  harmful 
interference.” 

The  countries  of  the  world  have  not  been  willing  to  circumscribe 
the  operation  of  military  stations  in  such  a  manner  in  the  Convention  or 
Regulations.  This  reluctance  stems  from  the  fact  that  radio  is  essential 
to  the  functioning  of  modem  military  establishments,  and  no  govern¬ 
ment  wishes  to  make  known  the  frequencies  used  by  such  stations  or  to 
adopt  a  standardized  procedure  the  knowledge  of  which  could  possibly 
aid  an  enemy  in  time  of  war. 

The  article  in  the  Buenos  Aires  Telecommunication  Convention  of 
1952,  entitled  “Execution  of  the  Convention  and  Regulations”  states  that 
the  Members  are  bound  to  abide  by  the  provisions  of  the  Convention 
and  Regulations  in  regard  to  all  stations  in  the  international  services,  or 
which  are  capable  of  causing  harmful  interference  “except  in  regard  to 
services  exempted  from  these  obligations  in  accordance  with  the  pro¬ 
visions  of  Article  48  of  this  Convention.”®^  Article  48,  in  turn,  reads 

clashes  arise,  would  the  importance  of  the  stamp  be  recognized  insofar  as  the 
arbitrators  take  it  into  consideration.  It  is  obvious,  in  this  resjject,  that  the  value 
of  the  classification  will  depend  largely  upon  the  reputation  for  skill  and  excellence 
in  making  decisions  earned  by  the  I.F.R.B.”  Documents  of  the  Atlantic  City  Radio 
Conference  (1947),  op.  cit..  Doc.  669  R,  p.  16. 

“Washington  Radio  Convention  (1927),  op.  cit..  Art.  2,  para.  2. 

"Madrid  Telecommunication  Convention  (1932),  op.  cit..  Art.  9,  para.  2. 

"Buenos  Aires  Telecommunication  Convention  (1952),  op.  cit..  Art.  19, 
para.  2. 

“  Ibid.,  para.  1. 

**  Ibid.,  Art.  48,  para.  1. 


L 
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“Members  and  Associate  Members  retain  their  entire  freedom  with  re¬ 
gard  to  military  radio  installations  of  their  army,  naval  and  air  force. 

“Nevertheless,  these  installations  must,  so  far  as  ^ssible,  observe 
regulatory  provisions  relative  to  giving  assistance  in  case  of  distress  and  to 
the  measures  to  be  taken  to  prevent  harmful  interference,  and  the  provisions 
of  the  Regulations  concerning  the  types  of  emission  and  the  frequencies  to  be 
used,  according  to  the  nature  of  the  service  performed  by  such  installations. 

“Moreover,  when  these  installations  take  part  in  the  service  of  public 
correspondence  or  other  services  governed  by  the  Regulations  annexed  to 
this  Convention,  they  must,  in  general,  comply  with  the  regulatory  provisions 
for  the  conduct  of  such  service.” 

Despite  the  fact  that  military  radio  stations  are  allowed  on  paper 
a  great  deal  of  freedom  of  action,  it  is  a  known  fact  that  the  military 
services  of  most  countries  do  operate  the  great  majority  of  their  radio 
stations  according  to  the  provisions  of  the  Convention  and  Regulations 
in  order  that  they  will  be  allowed  to  register  their  frequencies  in  the 
international  frequency  list  and  thereby  obtain  international  protection 
from  interference.®® 

VI 

The  International  Telecommunication  Union  has  gone  far  to  provide 
for  a  rational  use  of  radio  by  the  nations  of  the  world.  Countries  aie 
under  a  general  obligation  to  use  their  radio  transmitters  in  such  a 
manner  as  not  to  interfere  with  the  radio  communications  of  other 
nations.  This  obligation  has  been  extended  to  almost  all  of  the  agencies 
of  government,  as  well  as  to  private  companies.  Frequencies  must  be 
used  in  accordance  with  the  international  Table  of  Frequency  Alloca¬ 
tions  in  order  to  assure  that  all  types  of  radio  services  will  be  able  to 
carry  on  necessary  operations.  Furthermore,  international  protection 
from  harmful  interference  has  been  extended  to  individual  frequency 
assignments  registered  in  an  international  frequency  hst.  The  body  of 
law  that  has  thus  been  created  by  international  co-operation  is  both 
substantial  and  effective.  It  cannot  be  classified  as  a  mere  extension  of 
the  law  of  the  air  space.  There  are  fundamental  differences  in  the 
purpose  of  the  law  and  the  subject  of  regulation. 

«  Despite  past  success,  the  work  of  the  International  Telecommunica¬ 
tion  Union  is  far  from  complete.  New  problems  are  constantly  emerg¬ 
ing  as  a  result  of  the  steady  increase  in  use  of  frequencies  and  as  a 
result  of  technological  developments.  For  instance,  tne  Union  believes 
that  it  must  go  one  step  further  and  insure  that  each  country  receives 
its  just  share  of  frequencies.  The  job  of  frequency  distribution  presents 
a  formidable  challenge  to  the  radio  experts  who  are  responsible  for  the 
work  of  the  Union.  There  appears  to  be  a  good  prospect  that  the  Union 
will  also  be  successful  in  this  task. 

“A  study  of  almost  any  section  of  the  international  frequency  list  would 
demonstrate  this  fact.  Examine,  for  instance,  ITU,  Radio  Frequency  Record  2nd 
Edition,  March  31,  1954,  Geneva,  1954,  Vols.  I,  II,  and  III. 
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The  question  of  whether,  and  to  what 
extent,  discovery  techniques  should 
be  introduced  into  the  administrative 
process  is  treated  in  two  reports  sub- 
mitted  to  the  President’s  Conference 
on  Administrative  Procedure. 


Discovery  in  Administrative  Proceedings 

[The  two  reports  rejirinted  below  were  submitted  to  the  President’s 
Conference  on  Administrative  Procedure  at  its  sessions  in  October  and 
November,  1954,  on  behalf  of  various  members  of  and  consultants  for 
the  Committee  on  Pleadings.  Chairman  of  the  Committee  was  Allison 
Rupert,  General  Counsel  of  the  Treasury  Department.  The  minority 
report  was  prepared  by  Hearing  Examiner  J.  D.  Bond  of  the  Federal 
Communications  Commission  and  concurred  in  by  Henry  G.  Fischer,  a 
member  of  this  Association  and  a  consultant  to  tne  Committee,  as  well 
as  by  an  alternate  member  of  the  Committee  and  another  consultant. 
The  Committee  itself  presented  no  recommendations.  Mr.  Bond’s 
minority  recommendation  was  tabled  by  vote  of  the  Conference.] 

Report  of  the  Chairman,  Committee  on  Pleadings  to  President's 
Conference  on  Administrative  Procedure 

The  Committee  on  Pleadings  does  not  place  on  tbe  Conference 
agenda  any  contemplated  recommendation  by  the  Conference  and  the 
Committee  makes  no  report.  The  Chairman  of  the  Committee  is  there¬ 
fore  constrained  to  tender  this  explanation  and  detail  some  information 
that  might  be  helpful  in  any  future  study.  The  comments  are  those  of 
the  Chairman  and,  except  where  attribution  is  specifically  made,  are  not 
intended  to  define  or  specify  the  opinions  of  any  of  his  associates  on  this 
project. 

The  Chairman  of  the  Conference  by  letter  dated  April  1,  1954, 
requested  the  Committee  to  give  priority  to  the  problem  of  discovery. 
The  Committee  has  devoted  itself  to  this  assignment  to  the  almost  com¬ 
plete  exclusion  of  other  aspects  of  pleadings.  The  matter  has  presented 
difficulties  and  the  work  of  the  Committee  has  been  quite  without 
affirmative  results.  Although  a  variety  of  proposals  have  been  considered 
at  meetings  of  the  Committee,  the  proponent  of  none  of  them  has  seen 
fit  to  put  it  in  the  form  of  a  definitive  recommendation  and  move  its 
submission  to  the  Conference  as  a  recommendation.  By  formal  action 
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the  Committee  has  not  drafted  or  undertaken  to  draft  a  report  to  the 
Conference. 

These  defaults  are  not  cited  as  any  disparagement  of  the  Committee 
as  a  working  group.  To  the  contrary,  the  defaults  have  quite  a  different 
significance.  The  Committee  merely  finds  itself  fragmented  among  the 
diverse  schools  of  thought  which  exist  throughout  the  profession  and  the 
agencies  generally.  There  is  a  respectable  body  of  professional  and 
official  opinion  which  holds  that  discovery  as  it  is  known  in  court 
litigation  is  good  in  principle  and  should  promptly  and  extensively  be 
prosecuted  into  the  field  of  administrative  proceedings.  There  is  a 
respectable  body  of  professional  and  official  opinion  that  regards  dis¬ 
covery  with  alert  mistrust  and  that  estimates  its  cost  to  be  extravagant. 
Between  these  irreconcilable  positions  are  gradated  a  variety  of  theories 
and  expedients  each  of  which  would  make  a  more  or  less  limited  use  of 
discovery  in  administrative  proceedings. 

The  point  of  valuable  significance  is  that  there  has  not  been  made, 
and  presumably  cannot  be  made  at  this  time,  for  any  of  the  divergent 
proposals  which  the  Committee  has  considered  a  case  sufficiently 
meritorious  or  sufficiently  imperative  to  command  affirmative  action. 
A  majority  of  the  Committee  has  been  unable  to  agree  on  any  specific 
recommendation. 

The  Chairman  of  the  Committee  is  of  the  opinion  that  it  would  be 
unwise  to  undertake  to  incorporate  comprehensively  into  the  rules  gov¬ 
erning  all,  perhaps  any,  administrative  proceedings  all  elements  of  the 
Federal  Rules  on  discovery.  The  Chairman  is  also  of  the  opinion  that 
proposals  to  introduce  discovery  techniques  generally  into  the  adminis¬ 
trative  process  would  not  warrant  further  joint  studies  of  the  character 
undertaken  by  this  Committee  at  any  time  in  the  foreseeable  future.  It 
is  still  a  matter  of  sharp  debate  whether  discovery  as  it  is  known  in  the 
Federal  courts  is  worth  the  cost.  It  has  not  been  shown  to  the  Com¬ 
mittee  that  there  is  any  widespread  belief  that  the  absence  of  com¬ 
prehensive  discovery  techniques  leaves  the  administrative  process  defec¬ 
tive  or  inadequate.  There  has  been  some  cautious  and  tentative  ex¬ 
perimentation  in  this  field,  although  it  has  not  been  sufficient  for  defini¬ 
tive  appraisal.  Perhaps  more  experimentation  would  have  been  accom¬ 
plished  had  there  been  a  fuller  appreciation  of  the  completely  severable 
character  of  the  various  discovery  techniques  and  had  there  been  a 
clearer  recognition  that  some  techniques  may  be  good  and  others  bad 
for  a  particular  type  of  proceeding.  In  any  event  the  further  integration 
of  some  types  of  discovery  techniques  into  some  types  of  administrative 
proceedings  must  be  anticipated.  The  extent  and  direction  of  this 
development  will  necessarily  be  determined  by  further  study  agency  to 
agency,  and  further  cautious  experimentation.  Significant  results  will 
probably  be  years  in  the  making.  At  this  time  enlightened  speculation 
and  the  appraisal  of  analogies  presented  by  cases  in  the  courts  promise 
little  aid. 
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Several  of  the  participants  in  this  project  have  prepared  individual 
statements  for  inclusion  in  this  report.  They  are  here  stated  in  the 
order  of  their  submission. 


Mr.  Westwood:  There  follow  my  reasons  for  opposing  a  recom¬ 
mendation  that  administiative  agencies  adopt  rules  for  discovery  along 
the  lines  of  the  rules  applicable  to  federal  courts: 

1.  The  administrative  process  has  become  disturbingly— indeed 
shockingly— cumbersome,  expensive,  and  time  consuming.  The  con¬ 
sequences  are  most  disturbing.  Agencies  have  to  decide  cases  without 
understanding.  Parties  are  most  seriously  burdened.  Effective  judicial 
review  can  be  and  is  defeated. 

2.  A  cardinal  feature  of  the  administrative  process  is  the  huge 
“case”  with  numerous  parties,  involving  a  great  complex  of  fact  and 
policy.  The  filing  even  of  the  simplest  motion— because  of  the  need  to 
serve  on  all  parties— often  becomes  a  large  undertaking.  The  nature  of 
the  process  in  cases  of  this  sort  is  utterly  different  from  the  typical 
judicial  litigation  where  counsel  and  court  can  often,  informally,  arrange 
for  practice  and  expeditious  treatment  of  problems  met  with.  Moreover, 
the  prevalence  of  the  Big  Case  in  the  administrative  process  is  on  the 
increase. 

3.  Anything  which  would  introduce  additional  procedures,  steps, 
and  opportunities  for  delay  and  maneuvering  in  the  administrative 
process  should  be  frowned  upon  unless  there  is  very  clear  reason  for  the 
introduction. 

4.  Agencies  which  have  made  significant  use  of  the  technique  of 
the  pre-hearing  conference,  advance  exchange  of  exhibits  and  written 
testimony,  and  similar  steps  actually  can  and  do  accomplish  many  of  the 
objectives  of  “discovery”  without  a  set  of  specific  rules  therefor.  (See 
Rhyne,  Trying  Administrative  Agency  Cases  (1954  )  40  A.B.A.  Jour.  751, 
753.)  The  Conference  has  already  recommended  a  more  general  and 
vigorous  adoption  of  such  techniques.  Real  experience  with  such 
techniques  should  be  gained  on  a  broad  basis  before  further  consideration 
is  given  to  the  adoption  of  still  more  procedures. 

5.  To  limit  discovery  to  cases  of  an  adversary  nature,  where  the 
agency  is  sitting  as  a  judge  or  arbiter,  would  not  avoid  the  dangers.  In 
few  if  any  cases  is  an  agency  supposed  to  be  a  mere  impassive  judge; 
even  in  a  proceeding  where  private  parties  are  adversary  before  it,  me 
relevant  statute  typically  charges  the  agency  with  the  responsibility, 
regardless  of  the  views  of  the  parties,  to  seek  out  and  determine  what 
is  in  the  public  interest.  In  any  event,  these  adversary  cases  often  are 
the  most  complex.  A  licensing  proceeding  well  illustrates  the  point. 
Private  parties  seek,  and  the  agency  judges  their  conflicting  contentions. 
Yet  that  very  type  of  case  is  among  me  most  cumbersome,  complex. 
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expensive,  and  time  consuming  to  be  found  anywhere  in  the  administra* 
tive  process. 

6.  Nor  will  the  dangers  be  avoided  by  vesting  broad,  or  absolute, 
discretion  in  an  examiner.  The  wisdom  and  good  judgment  of  examiners 
is  already  heavily  taxed.  To  subject  him  to  further  opportunities  for 
maneuvering  and  delaying  moves— the  very  kind  of  thing  which  it  is 
most  difficult  for  an  examiner  to  control  in  the  face  of  aggressive  advo¬ 
cacy— would  but  add  to  the  distracting  pressures  which  plague  him. 
It  is  impossible  for  an  examiner  to  control  a  sprawling  litigation  the  way 
a  trial  judge  does. 

7.  There  is  no  definite,  factual  showing  of  a  need  for  special  rules 
for  discovery  in  the  administrative  process.  Inquiry  among  the  agencies 
has  shown  no  need  therefor.  None  of  the  professional  literature  dis¬ 
closes  need  therefor.  And  practical  experience  shows  no  such  need.  The 
administrative  process  is  very  elastic;  the  opportunities  for  genuine  sur¬ 
prise  are  much  less  than  in  judicial  htigation.  An  examiner  with  reason¬ 
able  common  sense  and  firmness  can  readily  utilize  conferences  and  other 
techniques  to  assure  that  all  relevant  evidence  is  fully  and  fairly  disclosed. 

8.  In  any  event,  administrative  discovery  is  far,  far  down  the  list 
on  any  priority  schedule  of  problems  in  the  administrative  process.  Two 
important  problems  have  been  pinpointed  in  the  discussions  of  our 
Committee  which  have  a  bearing  upon  the  asserted  theoretical  need  for 
discovery.  These  two  problems  are  (1)  the  scope  of  the  so-called 
privilege  against  disclosure  of  Government  information;  and  (2)  the 
means  for  compelling  evidence  from  the  recalcitrant.  Problems  such 
as  these  should  occupy  time  and  energy  long  before  diverting  further 
attention  to  the  relatively  minor  problems  which  some  allege  to  show 
the  need  for  discovery. 


Mr.  Turner:  Upon  careful  consideration  of  the  various  proposals 
suggested  to  the  Committee  on  Pleadings  in  respect  to  the  adoption  of 
uniform  discovery  procedures,  I  have  come  to  the  conclusion  that  the 
various  agencies,  boards,  and  commissions  should  be  left  free  to  deter¬ 
mine,  in  their  discretion,  the  extent  to  which  discovery  proceedings 
should  be  employed  in  the  administrative  process. 


Mr.  Funston:  I  beheve  that  any  proposed  adaptation  of  the  Civil 
Rules  should  provide  that  depositions  may  be  taken  only  upon  leave 
granted  by  the  hearing  examiner.  Procedure  such  as  that  under  Rules 
26  and  30,  whereby  oral  depositions  may  be  taken  merely  upon  notice, 
could  easily  be  abused  in  administrative  proceedings.  Moreover,  the 
informahty  of  the  latter  frequently  makes  unnecessary  the  use  of  deposi¬ 
tions.  To  require  a  showing  to  the  hearing  examiner  of  the  need  for  the 
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particular  deposition,  and  a  finding  by  him  that  the  taking  thereof  is 
necessary,  would  insure  due  regard  to  the  interests  of  the  petitioning 
party  while  guarding  against  indiscriminate  taking  of  depositions. 

Another  important  consideration  is  the  necessity  of  protecting  con¬ 
fidential  information.  Rule  26  excepts  privileged  material  from  the  dis¬ 
covery  procedure  prescribed  therein.  However,  this  may  not  be  enough. 
It  should  be  made  clear  that  the  identity  of  informants,  and  other  types 
of  confidential  information  contained  in  investigative  reports,  is  to  be 
protected  in  administrative  proceedings.  Investigative  reports  frequently 
contain  information  given  to  the  Government  only  upon  the  assurance 
that  its  confidence  will  be  respected  and  maintained.  It  would  seem 
that  the  free  expression  of  information,  opinions,  and  ideas  to  Govern¬ 
ment  investigative  agents  would  be  restricted  if  the  prospect  of  dis¬ 
closure  to  adverse  parties  were  ever  present.  Many  agencies  have  regu¬ 
lations  designed  to  protect  the  confidence  of  such  material,  and  any 
proposed  discovery  procedure  should  be  subordinate  to  those  regulations. 

It  should  also  be  borne  in  mind  that  some  statutes  provide  for  the 
taking  of  depositions  or  the  use  of  other  types  of  discovery  techniques 
in  proceedings  thereunder.  For  example,  the  Longshoremens  and 
Harbor  Workers’  Compensation  Act  empowers  the  Deputy  Commis¬ 
sioner  to  order  the  taldng  of  depositions  in  proceedings  under  that 
statute  (33  U.S.C.,  Sec.  927(a)).  It  also  permits  application  to  the 
appropriate  United  States  District  Court  for  the  imposition  of  sanctions 
upon  those  who  disobey  or  resist  a  lawful  order  of  the  Deputy  Com¬ 
missioner.  Any  adaptation  of  the  Civil  Rules  to  administrative  pro¬ 
ceedings  should  recognize  that  statutory  provisions  hke  the  foregoing 
will  govern  deposition  and  discovery  procedure  in  cases  thereunder.  I 
do  not  think  that  there  should  be  any  provision,  analogous  to  Rule  37, 
imposing  certain  major  sanctions  for  refusal  to  answer  upon  deposition 
or  interrogatories  or  to  make  discovery.  Legislation  would  probably 
be  requir^  to  make  at  least  some  of  the  sanctions  of  Rule  37  appUcable 
to  administrative  proceedings.  I  believe  that  major  sanctions  imposed 
in  such  proceedings  should  be  limited  to  those  prescribed  by  the  par¬ 
ticular  statute  involved. 

Mr.  McAllister:  There  has  been  no  showing  of  any  real  need 
for  the  introduction  into  the  administrative  process  of  discovery  processes 
patterned  after  those  found  in  the  Federal  Rules  of  Civil  Procedure 
either  generally  or  as  to  particular  types  of  discovery.  This  is  shown 
by  the  replies  received  by  the  Committee  on  Pleadings  from  agencies 
which  were  asked  to  comment  on  their  need  for  such  discovery  rules  in 
the  performance  of  their  administrative  functions.  The  showing  of  need 
in  these  replies  is  so  shght  and  from  such  a  small  number  of  agencies 
as  to  be  without  significance. 

Many  of  the  recommendations  of  the  First  Report  of  the  Conference 
adequately  present  the  most  important  features  of  the  Federal  discovery 
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rules  that  are  believed  to  be  both  useful  and  workable  adjuncts  to  the 
administrative  process  and  which,  if  adopted  by  the  agencies,  are 
beheved  to  carry  forward  the  basic  objective  of  the  Conference  in  reduc¬ 
ing  unnecessary  delay,  expense,  and  volume  of  record  in  administrative 
procedures.  See  particularly  recommendations  C  5  and  6  relating  to 
pre-hearing  and  omer  conferences  with  special  reference  to  6(c).  These 
recommendations  are  an  adaptation  to  the  administrative  process  of 
Rule  16  of  the  Federal  Rules.  Recommendation  C  7  relating  to  the 
submission  of  documentary  evidence  in  advance  is  patterned  after 
Rules  34  and  36  of  the  Federal  Rules. 

In  view  of  the  foregoing,  it  is  my  conclusion  that  there  would  be 
no  gain  in  attempting  to  adapt  and  introduce  into  the  administrative 
process  the  discovery  and  other  procedures  found  in  the  Federal  Rules 
of  Civil  Procedure.  On  the  contrary,  it  is  my  belief  that  any  such  action 
would  tend  to  increase  unnecessary  delay,  expense,  and  volume  of  record 
and  make  the  administrative  process  cumbersome. 

One  specific  matter  considered  by  the  Committee  on  Pleadings  was 
the  proposal  to  vest  the  Examiner  with  discretionary  authority  to  com¬ 
pel  a  witness  to  give  testimony  at  a  deposition  taken  during  the  hearing 
or  prior  thereto.  If  this  deposition  is  to  be  taken  before  the  Examiner 
himself  there  is  no  reason  for  calling  this  procedure  a  deposition.  It 
may  be  treated  as  part  of  the  hearing  and  the  Examiner  has  adequate 
power  to  schedule  hearings  where  and  when  the  convenience  and  needs 
of  the  parties  and  witnesses  may  best  be  served.  If  the  deposition  is 
not  to  be  taken  before  the  Examiner,  however,  then  the  procedure  is 
objectionable  because  it  encourages  the  removal  of  the  nearing  one 
further  step  away  from  the  agency  itself.  It  is  important  that  hearings 
be  held  before  an  Examiner  and  that  the  Conference  should  not  encour¬ 
age  further  removal  by  having  the  Examiner  read  deposition  testimony. 
Trial  by  deposition  should  not  be  given  the  backing  of  this  Conference. 

A  further  particular  recommendation  given  special  consideration  by 
the  Committee  on  Pleadings  was  one  vesting  the  Examiner  with  dis¬ 
cretionary  authority  to  compel  a  witness,  upon  application  of  a  party, 
to  give  information  at  a  deposition  that  is  not  admissible  under  the 
rules  of  evidence  but  that  may  lead  to  the  discovery  of  admissible 
evidence  or  be  otherwise  helpful  in  the  preparation  of  a  case.  This 
introduces  the  type  of  fishing  expedition  so  prevalent  in  general  litiga¬ 
tion  but  without  the  requirements  that  permit  control  by  a  court  if, 
during  the  course  of  the  depositions,  the  matter  gets  out  of  hand.  See 
particularly  Federal  Rules  30,  30(b),  (d),  31(d),  33,  and  36(a). 
Vesting  the  Examiner  with  absolute  discretion  to  grant  or  deny  an 
apphcation  for  this  type  of  discovery  is  not  adequate.  Some  provision 
for  control  during  the  course  of  the  deposition  is  required  though,  for 
all  of  the  reasons  stated  above,  this  recommendation  should  be  dis¬ 
approved  in  its  entirety. 

My  general  conclusion  is  that  the  Conference  should  not  go  on 
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record  as  favoring  the  wholesale  adoption  of  the  judicial  discovery 
rules  or  any  part  of  them  without  a  strong  showing  that  there  is  a 
genuine  need  for  the  particular  discovery  process  under  consideration. 


Mr.  Lanigan:  The  discussions  of  our  Committee  and  the  responses 
of  the  agencies  to  our  circularized  letter  demonstrate  that  there  is  a 
place  for  discovery  procedures  in  the  administrative  processes  of  at 
least  some  agencies.  The  feared  abuses  could  be  largely  obviated,  I 
believe,  by  the  following: 

(1)  Where  pre-hearing  conferences  are  held,  discovery  proceedings 
should  be  available  only  after  the  pre-hearing  conference; 

(2)  Discovery  proceedings  should  be  permitted  only  by  the  hearing 
examiner  or  by  the  agency  upon  a  showing  of  the  need  therefor; 

(3)  The  scope  of  the  proceedings  should  be  limited  to  matters  speci¬ 
fied  by  the  examiner  or  agency  at  the  time  they  are  authorized; 

(4)  Legislation  should  be  recommended  authorizing  the  District 
Courts  to  terminate  any  discovery  proceeding  upon  a  showing  of  abuse, 
oppression,  or  unreasonable  prolongation;  and 

(5)  No  separate  appeal  should  be  permitted  from  a  ruling  con¬ 
cerning  a  discovery  proceeding. 

Mr.  Fischer:  In  the  numerous  discussions  of  the  Committee  on 
Pleadings  on  the  matter  of  discovery  in  administrative  proceedings,  I 
have  tried  to  advance  the  position  that  the  problem  should  be  separated 
into  three  parts  because  diflFerent  considerations  may  be  significantly 
involved.  The  first  part  of  the  problem,  in  my  view,  would  concern 
the  extent  and  kinds  of  discovery  in  that  class  of  proceedings  in  which 
private  persons  or  entities  are  in  adverse  positions  before  an  admin¬ 
istrative  agency  which  itself  serves  only  or  primarily  the  role  of  adjudi¬ 
cating  the  controversy  between  the  private  parties.  These  may  be,  for 
example,  disputes  between  shippers  and  carriers,  producers  and  dis¬ 
tributors,  applicants  for  radio  and  television  licenses  or  air  routes.  The 
second  and  third  parts  of  the  problem  stem  from  that  class  of  proceed¬ 
ings  in  which  one  or  more  private  persons  or  entities  are  in  a  dispute 
with  a  government  agency  which  will  be  determined  either  by  the 
agency  that  is  involved  in  the  dispute  or  by  another  administrative  body. 
These  would  include  the  vast  number  of  enforcement  proceedings  and 
proceedings  involving  sanctions  such  as  license  revocation  and  black¬ 
listing. 

The  second  part  of  our  problem  would  concern  the  extent  and 
kind  of  discovery  the  agency  should  have  against  any  private  party  in 
such  a  proceeding;  and  the  third  would  concern  the  extent  and  kind 
of  discovery  any  of  the  private  parties  should  have  against  the  agency 
involved  in  the  case. 
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II.  The  first  part  of  the  problem  seems  the  easiest  to  me.  I  can 
see  no  reason  why  the  scope  of  discovery  and  the  various  techniques 
of  discovery  now  available  in  the  federal  courts  should  not  be  available 
as  tools  for  counsel  in  proceedings  between  or  among  private  parties 
before  administrative  agencies.  Indeed,  in  many  types  of  cases  in  this 
class  the  statutes  under  which  they  are  brought  permit  the  complaining 
party  a  choice  of  bringing  the  proceeding  either  in  a  federal  court  or 
before  the  administrative  agency,  a  choice  which  has  been  limited  by 
the  primary  jurisdiction  doctrine.  If  administrative  agencies  persist  in 
refusing  to  permit  in  these  cases  the  type  and  extent  of  discovery  avail¬ 
able  in  the  federal  courts,  such  refusal  may  become  a  ground  for  going 
to  court  in  the  first  instance.  The  Court  of  Appeals  for  the  Second 
Circuit  has  permitted  a  suit  in  a  state  court  to  be  duplicated  in  a  fed¬ 
eral  court  solely  on  the  ground  that  the  state  court  did  not  provide  the 
scope  of  discovery  avail^le  in  the  federal  courts. 

The  only  arguments  leveled  against  such  discovery  in  our  discus¬ 
sions  are  the  same  arguments  which  have  been  made  from  time  to  time 
against  discovery  in  the  federal  court.  In  the  main  they  are  reduced 
to  expressions  of  dissatisfaction  at  the  refusal  of  the  District  Judges  to 
limit  the  taking  of  depositions  in  big  cases  to  the  extent  some  members 
of  the  bar  think  they  should  be  limited  and  the  fear  that  such  “laxity” 
would  prevail  also  in  the  administrative  proceedings.  These  arguments 
have  not  influenced  the  Advisory  Committee  on  the  Federal  Rules 
which  recently  has  proposed  amendments  which  would  broaden  rather 
than  constrict  the  scope  of  discovery  in  the  federal  courts. 

2.  A  new  and  difFerent  consideration  is  involved  in  making  a 
judgment  as  to  the  extent  and  kind  of  discovery  an  agency  should  be 
permitted  in  a  proceeding  involving  a  dispute  between  it  and  a  private 
party.  The  consideration  here  involved  is  that  an  agency  should  not 
be  encouraged  to  bring  a  proceeding,  either  administrative  or  in  a  court, 
in  order  to  obtain  information  from  private  parties  which  it  could  not 
obtain  under  the  investigatory  powers  conferred  upon  it  by  the  Con¬ 
gress.  This  consideration  would  tend  to  limit  the  scope  if  not  the  tech¬ 
niques  of  discovery  which  should  be  available  to  the  agency  to  matters 
the  agency  could  investigate  without  reference  to  any  formal  adjudica¬ 
tory  proceeding. 

3.  There  also  seem  to  be  factors  at  work  which  would  tend  toward 
limiting  the  scope  if  not  the  techniques  of  discovery  that  should  be 
available  to  private  parties  against  an  administrative  agency.  These 
same  factors  are  at  work  in  the  federal  courts  in  cases  involving  gov¬ 
ernment  agencies  and  will  afFect  difFerent  agencies  to  difFerent  degrees. 
It  is  clear  that  some  government  agencies  have  information  in  their 
files  the  disclosure  of  which  would  have  an  adverse  efFect  upon  their 
operations  out  of  all  proportion  to  its  importance  to  the  proceeding  in 
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which  discovery  is  sought.  Within  a  general  framework  of  a  disposition 
favorable  toward  discovery  each  agency  in  co-operation  with  Ae  law¬ 
yers  practicing  before  it  should  make  a  careful  study  of  the  classes  of 
information  which  would  be  really  sensitive  and  formulate  rules  which 
would  inform  the  parties  as  to  the  limits  of  their  rights  to  obtain  agency 
information  for  use  in  the  administrative  proceeding. 

As  you  can  see,  my  views  are  genjeraJly  inclined  toward  making 
available  in  administrative  proceedings  the  scope  and  techniques  of 
discovery  now  available  in  the  federal  courts  with  due  regard  to  the 
special  limiting  factors  arising  in  proceedings  where  an  agency  itself  is 
in  a  dispute  with  private  parties. 


Mr.  Spaniol:  Discovery  has  been  with  us  in  the  Federal  Rules 
of  Civil  Procedure  now  for  fifteen  years.  During  that  time  and  even 
before  the  subject  has  been  debated  vigorously  with  the  result  that 
it  has  received  wide  acceptance  and  acclaim.  It  is  certainly  true  that 
in  some  types  of  cases,  and  particularly  in  the  big  antitrust  action,  dis¬ 
covery  devices  often  have  not  achieved  their  end  of  a  speedy  and 
inexpensive  determination  of  litigation.  However  this  problem  has 
received  considerable  attention  and  various  solutions  to  it  are  being  con¬ 
sidered  by  the  Supreme  Court  Advisory  Committee  on  the  Federal 
Rules,  llie  principal  proposal  to  correct  these  defects  is  one  to  vest 
more  control  over  discovery  in  the  trial  judge. 

For  those  who  believe  that  the  proper  way  to  try  a  lawsuit  is  to 
lay  it  out  openly  on  the  table,  there  is  little  diflBculty  in  carrying  this 
philosophy  over  to  the  administrative  field.  The  di£Bculties  encountered 
in  the  so-called  big  case  are  not  insurmountable  and  the  end  should 
be  a  more  just  determination  of  controverted  issues. 

Discovery  in  the  Federal  courts  in  general  has  proved  to  be  a 
phenomenal  success,  but  in  the  administrative  field  there  are  many 
diverse  factors  to  be  considered  which  are  not  present  in  the  regular 
judicial  proceeding  and  these  should  be  fully  studied  and  evaluated 
before  discovery  may  be  taken  up  by  administrative  agencies.  The 
Supreme  Court  Advisory  Committee  had  the  benefit  of  an  extensive 
report  and  study  by  a  research  fellow  at  the  University  of  Michigan 
when  it  considered  this  subject.  This  study  included  field  investigations 
of  procedures  then  in  use,  as  well  as  the  consideration  of  other  avail¬ 
able  material  on  the  subject. 

It  is  submitted  that  the  Presidents  Conference  should  make  no 
recommendation  either  for  or  against  discovery  procedures  until  a  study 
and  an  investigation  of  like  character  is  made  concerning  discovery  Jn 
the  administrative  field.  Such  a  study  on  the  part  of  a  committee  of 
the  Conference  would  be  very  di£Bcult  indeed  if  not  virtually  im¬ 
possible.  Your  present  Committee,  however,  has  gathered  considerable 
material  which  should  point  the  way  for  further  research.  Certainly 
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the  success  of  discovery  in  the  purely  judicial  sphere  and  the  continual 
growing  attitude  of  the  law  that  controversies  be  decided  on  the  facts 
and  not  primarily  upon  the  skill  of  counsel,  or  the  financial  ability  to 
conduct  independent  investigations,  amply  justify  the  time  and  expense 
of  a  continuing  study  of  this  question. 


There  are  appended  two  attachments  (1)  a  roster  identifying  the 
participants  in  the  Committee’s  work  on  the  subject  of  discovery,*  and 
(2)  a  list  of  the  more  significant  papers  and  studies  which  have  been 
prepared  for  the  use  of  the  Committee  on  this  project  and  which  will 
go  into  the  archives  of  the  Conference.** 


Minority  Recommendation 

A  minority'  of  the  members  of  the  Committee  on  Pleadings  recom¬ 
mends  to  the  Conference  that  it  make  the  following  recommendation 
to  the  agencies: 

I 

That  to  the  extent  that  their  powers  permit  and  that  their  proceed¬ 
ings  may  warrant,  the  agencies  by  rules  allow  to  participants  in  hear¬ 
ing  proceedings  rights  to,  and  processes  for,  effecting  fact  revelation 
prior  to  hearing  through  appropriately  adapted  discovery  methods  al¬ 
lowed  in  the  Federal  Rules  of  Civil  Procedure  (Rules  26-37),  including 
provisions  for  discovery  depositions  and  interrogatories  of  and  to  wit¬ 
nesses  and  parties  and  requests  for  admissions  and  for  the  production 
of  documents  addressed  to  parties. 

J.  D.  Bond 
For  the  Minority 


Minority  Report  and  Recommendations  Concerning  the 
Use  of  Discovery  in  Administrative  Proceedings 

—  Introduction  — 

The  undersigned  members  and  consultants  of  this  Committee  sub¬ 
mit  the  following  report  and  recommendations  for  consideration  by  the 
President’s  Conference.  'This  expression  of  our  views  in  support  of  dis¬ 
covery  in  administrative  proceedings  is  offered  as  a  substitute  for  the 
Chairman’s  report.  We  propose  that  the  Conference  adopt  the  recom¬ 
mendations  made  for  the  reasons  stated.  We  share  the  opinion  that  our 


•  This  attachment  appears  at  page  120,  infra. 

••  This  second  attachment  has  been  omitted. 
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Committee  should  present  at  least  one  viewpoint  for  consideration  by 
the  Conference,  and  that  the  inability  of  the  entire  Committee  to  pro¬ 
duce  a  report  should  not  prevent  the  submission  of  affirmative  recom¬ 
mendations. 


1.  This  Conference  was  called  by  the  President  of  the  United 
States  to  study  the  problems  concerning  unnecessary  delay,  expense, 
and  volume  of  records  in  some  adjudicatory  and  rule-making  proceed¬ 
ings  in  the  executive  departments  and  administrative  agencies.  The 
Conference  efforts  have  produced  the  First  Report  which  includes 
recommendations  to  the  President  of  the  United  States,  to  the  Judicial 
Conference  of  the  United  States,  and  to  agencies  as  defined  in  Section 
2  of  the  Administrative  Procedure  Act.  The  Foreword  in  the  First  Re¬ 
port  points  out  that  the  recommendations, 

“.  .  .  are  not  designed  for  universal  and  uniform  adoption  by  all  of  the  de¬ 
partments  and  agencies,  but  for  such  selection  and  variation  as,  taking  into 
consideration  the  particular  functions,  organization  and  procedures  of  each 
department  or  agency,  may  best  contribute  to  the  reduction  of  delay  and 
expense,  or  of  the  volume  of  records,  incident  to  adjudicatory  and  rule-making 
proceedings  in  so  far  as  consistent  with  the  requirements  of  justice.” 

Mindful  of  the  objectives  of  the  Conference  and  of  the  caveat  above 
quoted,  we  are  persuaded  to  urge  the  Conference  to  adopt  the  recom¬ 
mendations  regarding  the  use  of  discovery  which  are  hereinafter  stated 
and  briefly  discussed.  Precedents  for  the  action  which  we  urge,  as 
well  as  for  the  reasons  which  support  such  action,  are  to  be  found  in 
the  recommendations  and  comments  set  out  in  the  First  Report;  they 
are  summarized  in  the  following  paragraph. 

2.  The  comment  on  the  Conference  recommendation  for  the  crea¬ 
tion  of  an  Office  of  Administrative  Procedure  cites  the  fruitful  work  of 
the  Administrative  Office  of  the  United  States  Courts  in  support  of 
the  plea  that  a  counterpart  of  this  structure  of  the  judiciary  be  created 
in  the  administrative  realm.  The  Conference  Recommendation  B-1  re¬ 
lating  to  the  exclusion  of  evidence  bespeaks  a  closer  alignment  of  evi¬ 
dence  rulings  in  administrative  hearings  with  those  which  are  recognized 
in  the  civil  courts.  The  Conference  Recommendations  C-4,  C-5,  and 
C-6  aim  at  shorter  hearings  upon  clearer  issues  to  produce  smaller 
records  through  the  definition  and  limitation  of  issues  and  areas  of  per¬ 
missible  proof  in  the  pre-trial  processes  which  are  comparable  to  those 
employed  in  the  courts  under  the  Federal  Rules  of  Civil  Procedure. 
(More  than  thirty  states  have  adopted  substantially  parallel  rules  of 
procedure.)  The  pre-hearing  conference  rule  recommended  by  this 
Conference  as  closely  as  possible  parallels  Federal  Rule  16,  and  thus 
would  import  to  administrative  hearings  the  essentials  of  the  court 
process  of  pre-trial,  EXCEPT  that  the  pre-trial  process  under  the  court 
practice  is  coupled  and  interdependent  with  fhe  Federal  Rules  pro- 
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visions  for  discovery.  It  is  evident  that  this  Conference  has  not  cgm- 
pleted  its  study  and  action  so  as  to  fill  out  its  pre-hearing  conference 
recommendations  with  the  useful  and  essential  tools  of  discovery  rights 
which  are  proclaimed  in  the  Federal  Rules;  it  was  for  the  purpose  of 
fiUing  this  gap  that  the  subject  of  discovery  was  assigned  to  the  Plead¬ 
ings  Committee  for  study. 

3.  It  is  unquestionably  true  that  the  Committee’s  study  has  not 
so  fully  explored  the  detailed  practices  and  rules  in  many  agencies  as 
to  produce  a  statistical  summary  or  a  demonstrative  chart  to  indicate 
clearly  what  need  exists  for  discovery  in  administrative  proceedings. 
Nevertheless,  it  is  our  behef  that  a  need  for  discovery  does  exist  and 
that  the  right  to  have  discovery  processes  available  is  indispensable  to 
the  effective  use  of  the  pre-hearing  conference,  which  is  admitted  by 
all  commentators  to  offer  great  possibilities  for  achieving  the  objectives 
strived  at  by  the  President’s  Conference.  We  proceed  from  the  premise 
that  administrative  hearings  of  an  adversary  nature  involve  adjudication 
in  the  sense  that  they  require  the  accumulation  and  analysis  of  facts 
and  the  derivation  from  those  true  facts  of  conclusions  as  to  the  ap¬ 
propriate  law  and  policy  principles  that  must  be  apphed  to  the  case. 
For  generations  and  for  centuries  lawyers,  on  the  bench  and  at  the  bar 
and  in  the  legislative  bodies  of  the  American  and  English  Governments, 
have  evolved  and  improved  upon  the  processes  which  they  beheve 
most  certainly  and  most  effectively  will  insure  the  achievement  of  justice 
in  the  processes  of  the  courts.  In  our  view,  the  administrative  process 
of  adjudication  should  adapt  for  its  use  most  of  those  procedures  and 
processes  which  have  been  so  long,  so  well,  and  so  carefully  developed, 
tried,  and  proved.  We  believe  that  the  administrative  hearing,  and 
litigants  in  hearings,  should  not  be  denied  discovery  processes  com¬ 
parable  to  those  available  in  the  courts  unless  it  be  apparent  in  par¬ 
ticular  situations  or  proceedings  or  agencies  that  either  a  substantial 
obstacle  impedes  the  court-like  process  or  a  manifestly  more  effective 
method  is  available.  In  support  of  our  basic  approach  to  this  problem 
we  cite  the  writings  of  Dean  Roscoe  Pound  in  his  little  book  entitled 
“Justice  According  to  Law”  and  we  quote  Colonel  Robert  G.  Storey, 
former  president  of  the  American  Bar  Association  and  now  a  member 
of  a  Task  Force  of  the  Second  Hoover  Commission,  who  discussed  the 
Legal  Task  Force  of  the  Hoover  Commission  in  the  June  1954  issue  of  the 
American  Bar  Association  Journal,  and  made  these  statements: 

"Two  basic  types  of  administrative  iMactice  exist:  (1)  informal,  tech¬ 
nical,  or  clerical  dealings  and  conferences  with  govenunent  ofiBcials  and  ad¬ 
ministrative  agencies,  on  the  one  hand,  and  (2)  adversary  administrative 
proceedings,  on  the  other.  The  latter,  whether  they  pertain  to  formal  rule¬ 
making  or  the  adjudication  of  individual  rights,  are  the  substantial  eqmvalent, 
in  the  constitutional  sense,  of  judicial  proceedings.  Essentially  the  same 
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issues  of  law  and  fact  carr^  over  from  an  administrative  proceeding  to 
judicial  review  of  the  agency’s  determination. 

•  •  •  •  • 

“The  more  the  judicial  tradition  can  be  extended,  within  practicable 
limits,  to  adversary  administrative  proceedings,  the  better  and  more  efficient 
the  justice  and  due  process  which  result  Indeed,  it  seems  clear  that  the 
future  of  administrative  agencies  that  conduct  adversary  proceedings  and 
the  service  that  they  can  render  to  the  government  and  to  the  public  depends 
upon  progressive  integration  of  our  majestio  judicial  tradition  with  the  ad- 
Ti^nistrative  process."  (Emphasis  supplied)  40  ABAJ  538. 

4.  There  are  few  lawyers  who  would  deny  that  a  retrospective 
look  at  practically  every  administrative  hearing  record  of  more  than  3,000 
pages  of  testimony  and  exhibits  would  clearly  show  a  multitude  of 
unnecessary  accumulations  of  inconsequential  trivia.  It  is  for  the  pur¬ 
pose  of  transposing  as  much  as  possible  of  this  hindsight  perspective 
to  foresight  planning  that  this  Conference  has  advocated  rapproche¬ 
ment  of  the  administrative  hearing  process  to  the  court  process  in  the 
matter  of  pre-trial.  Pre-trial  without  discovery  is  crippled.  At  F.C.C. 
the  early  efforts  in  pre-hearing  conferences  were  so  often  thwarted  by 
the  vahd  plea  of  adversary  parties  that  they  knew  not  the  facts  about 
their  opponents’  cases  that  the  F.C.C.  first  promulgated  a  requirement 
that  all  hearing  case  applicants,  in  advance  of  the  hearing  and  of  the 
pre-hearing  conference,  make  extensive  detailed  disclosures  regarding 
their  proposals;  later  (July  1954)  F.C.C.  required  by  rule  that  the  en¬ 
tire  affirmative  case  of  each  broadcast  applicant  in  hearing  be  submitted 
in  writing,  and  that  this  submission  both  preceded  and  followed 
by  mandatory  pre-hearing  conferences.  The  discovery  which  we  ad¬ 
vocate  as  hereinafter  stated  is  not  of  the  extraordinary  variety  invoked 
at  F.C.C.;  instead  we  contend  that  the  pre-hearing  conference  should 
be  complemented  by  some  provisions  for  discovery  which  parallel  sub¬ 
stantially  the  most  effective  sections  of  the  Federal  discovery  rules. 

5.  It  is  our  opinion  that  the  availability  to  the  parties  and  to  the 
agencies  of  the  processes  for  discovery  as  hereinafter  recommended 
would  diminish  delay,  shorten  hearing  records,  and  aid  the  derivation 
of  true  facts  in  administrative  hearing  proceedings  by  contributing  to 
the  following  desirable  objectives: 

a.  To  clarify  and  simplify  the  issues; 

b.  To  limit  the  number  and  scope  of  issues; 

c.  To  enlarge  in  appropriate  circumstances  the  scope  and  number 
of  the  issues; 

d.  To  eliminate  issues; 

e.  To  define  the  issues  that  remain; 

f.  To  ascertain  the  factual  areas  in  which  no  real  dispute  exists; 

g.  To  learn  facts  that  show  the  respective  areas  of  significance  and 
insignificance; 
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h.  To  test  adverse  claims  of  uncertain  vjilidity  or  materiality;  and 

i.  To  insure  against  the  complications  and  delays  and  possible  in¬ 
justices  that  might  flow  from  elements  of  surprise  in  me  hearing. 

6.  We  are  not  attempting  a  definition  of  “discovery”  because  it 
seems  more  important  to  indicate  the  devices  we  have  in  mind  than 
to  label  them.  In  general,  we  are  concerned  with  the  examination  of 
parties  and  witnesses,  orally  or  in  writing,  before  trial  (Le.,  hearing), 
and  means  for  making  germane  information  available  to  parties  before 
proceedings  come  on  to  be  heard.  Since  we  feel  that  the  discovery 
provisions  of  the  Federal  Rules  have  served  htigants  well,  we  have 
concluded  that  we  cannot  do  better  than  to  follow  dieir  general  pattern. 
The  definitive  statement  as  to  the  spirit  of  those  rules  appears  in  Hick- 
man  v.  Taylor,  329  U.S.  495,  where  the  Court  said  (500,  507): 

“The  pre-trial  deix)sition-discovery  mechanism  established  by  Rules  26  to 
37  is  one  of  the  most  significant  innovations  of  the  Federal  Rules  of  Civil 
Procedure.  Under  the  prior  federal  practice,  the  pre-trial  functions  of  notice¬ 
giving,  issue-formulation,  and  fact-revelation  were  performed  primarily  and 
inadequately  by  the  pleadings.  Inquiry  into  the  issues  and  the  facts  before 
trial  was  narrowly  confined  and  was  often  cumbersome  in  method  .  .  . 
[Under  the  new  procedure,  however,]  civil  trials  in  the  federal  courts  no 
longer  need  be  carried  on  in  the  dark.  The  way  is  now  clear  ...  for  the 
parties  to  obtain  the  fullest  possible  knowledge  of  the  issues  and  facts  before 
trial. 

“We  agree,  of  course,  that  the  deposition-discovery  rules  are  to  be  accorded 
a  broad  and  liberal  treatment.  No  longer  can  the  time-honored  cry  of  ‘fishing 
expedition’  serve  to  preclude  a  party  from  inquiring  into  the  facts  under¬ 
lying  his  opponent’s  case.  Mutual  knowledge  of  all  the  relevant  facts  gath¬ 
ered  by  both  parties  is  essential  to  proper  litigation.  To  that  end,  either 
party  may  compel  the  other  to  disgorge  whatever  facts  he  has  in  his  posses¬ 
sion.  The  deposition-discovery  procedure  simply  advances  the  stage  at  which 
the  disclosure  can  be  compelled  from  the  time  of  trial  to  the  period  preceding 
it,  thus  reducing  the  possibility  of  surprise.’’ 

7.  We  deem  it  as  true  of  administrative  litigation  as  of  court 
litigation  that  it  should  “no  longer  be  carried  on  in  the  dark.”  The 
hardest  problems  in  devising  a  plan  of  administrative  discovery  are 
practical  rather  than  legal,  having  to  do  with  the  desirability  of  the 
objective  and  the  workability  of  suggested  procedures.  Preliminarily, 
however,  a  tentative  answer  must  be  offered  to  the  question  of  agency 
power  to  order  or  allow  discovery;  this  question  is  discussed  in  para¬ 
graph  9.  Our  recommendations  are  not  presented  in  the  form  of  model 
or  uniform  rules  because  we  recognize  that  the  first  logical  step  in 
evolving  a  system  of  procedures  for  discovery  is  the  acceptance  of  the 
idea  that  discovery  would  serve  usefully  in  the  discharge  of  the  ad¬ 
ministrative  hearing  function;  we  recognize  also  that  differences  in  both 
the  basic  statutes  and  the  types  of  proceedings  in  the  several  agencies 
would  require  some  variations  of  language  and  of  substance  in  what¬ 
ever  discovery  rules  might  be  developed.  Therefore,  our  recommenda- 
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tions  simply  advocate  the  adaptation  of  these  four  rules  which  we 
deem  appropriate  and  believe  useful  to  administrative  hearings. 

I  Depositions 

During  Pendency  of  Action.  Rule  26,  F.R.C.P.,  relates  to  deposi¬ 
tions  during  pendency  of  an  action,  either  “for  the  purpose  of  discovery” 
or  for  use  as  evidence;  and  authorizes  subpoenas  for  compulsory  at¬ 
tendance  of  witnesses.  It  provides  that  a  deposition  may  be  oral  or 
upon  written  interrogatories;  that,  except  as  limited  by  the  court,  it 
may  cover  any  non-privileged  matter  relevant  to  the  claim  or  defense 
of  the  examining  party  or  his  opponent,  including  the  existence,  descrip¬ 
tion,  nature,  custody,  location,  etc.,  of  books,  records,  or  tangible  things, 
and  identity  and  location  of  persons  having  knowledge  of  relevant  facts. 
Evidence  may  be  thus  sought  even  though  inadmissible  at  the  trial,  if 
reasonably  calculated  to  lead  to  the  discovery  of  admissible  evidence. 
Discovery  under  this  rule  may  be  sought  by  oral  depositions  or  by  writ¬ 
ten  interrogatories  under  Rules  30  and  31.  We  think  that  Rule  26  and 
related  provisions  can  and  properly  should  be  adopted  for  use  in  ad¬ 
ministrative  proceedings. 

II  Interrogatories  to  Parties 

This  entire  subject  is  covered  by  Rule  33.  Interrogatories  to  parties 
differ  from  depositions  upon  written  interrogatories  in  that  they  are 
addressed  to  a  party  to  the  litigation  rather  than  to  a  witness,  and  they 
are  frequently  much  more  effective  for  that  reason.  They  are  partic¬ 
ularly  useful  when  addressed  to  a  corporate  or  governmental  party— 
since  the  person  serving  the  interrogatories  is  relieved  of  the  burden 
of  identifying  the  individual  having  the  information  desired.  When 
interrogatories  are  served  on  a  corporation  or  upon  the  Government,  the 
duty  rests  upon  it  to  ascertain  who  has  knowledge  of  the  facts,  and  to 
procure  the  answers  from  those  who  know  them.  Rule  33  allows  inter¬ 
rogatories  to  parties  to  be  served  without  court  order,  subject  to  the 
court’s  power  to  relieve  against  unfairness  or  oppression,  as  in  the  case 
of  depositions.  Rule  33  appears  to  us  to  be  one  of  the  most  effective  of 
all  discovery  measures,  and  we  recommend  its  adoption. 

Ill  Discovery  and  Production  of  Documents  and  Things 
FOR  Inspection,  Copying,  or  Photographing 

This  subject  is  covered  by  Rule  34.  Production  of  documents  and 
things  for  inspection,  copying,  or  photographing  cannot  be  compelled 
merely  upon  notice,  as  in  the  case  of  depositions,  or  interrogatories  ad¬ 
dressed  to  parties,  but  must  be  sought  by  court  order.  The  order  may 
compel  production,  etc.,  of  any  non-privileged  materials  which  constitute 
or  contain  evidence  relating  to  any  of  the  matters  within  the  scope  of 
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examination  permitted  by  Rule  26(b),  or  may  similarly  require  a  party 
to  permit  entry  upon  land  or  other  property  for  inspection  and  related 
purposes.  This  type  of  discovery  is  subject  to  the  protective  limitations 
of  Rule  30(b).  We  recommend  me  adoption  of  a  rule  similar  to  Rule  34. 

IV  Admission  of  Facts  and  of  Genuineness  of  Documents 

This  is  covered  by  Rule  36.  It  permits  a  party,  after  commence¬ 
ment  of  an  action,  to  serve  on  any  other  party  a  written  request  for  the 
desired  admission.  Each  matter  of  which  an  admission  is  requested 
is  deemed  admitted  unless  within  10  days,  the  party  to  whom  it  is 
directed  serves  a  sworn  denial  or  written  objections  to  be  determined 
by  the  court.  An  admission  under  Rule  36  constitutes  an  admission 
for  the  purposes  of  the  pending  action  only.  We  recommend  the  adop¬ 
tion  of  a  rule  similar  to  Rule  36. 

8.  Consistently  with  the  generalities  of  the  recommendations 
stated  above,  we  have  omitted  from  them  and  from  these  comments  dis¬ 
cussions  of  Ae  details  of  deposition  taking  and  their  use,  the  sanctions 
that  surround  the  discovery  process,  and  certain  discovery  measures 
(e.g.,  physical  and  mental  examination  of  persons)  unsuited  to  the 
administrative  process,  all  of  which  are  more  fully  set  out  in  Rules  27-37. 
By  our  omissions  we  do  not  imply  that  the  Federal  Rules  governing  the 
taking  and  using  of  deposition  and  interrogatory  testimony  may  be  in¬ 
appropriate;  on  the  contrary,  we  believe  that  to  the  extent  agency  rules 
do  not  now  so  provide,  they  should  substantially  parallel  these  Federal 
Rules  provisions.  We  particularly  point  to  the  safeguards  against  pos¬ 
sible  abuses  of  the  rights  of  discovery  which  exist  under  Rule  30(a)- 
30(g).  In  administrative  proceedings  the  control  of  the  process  by 
the  hearing  oflBcer,  as  vested  in  the  court  by  Rule  30(b)  and  30(d), 
oflFers  assurance  against  the  extravagant  delays  and  harassments  which 
are  urged  by  some  as  causes  for  rejecting  discovery. 

9.  We  have  proceeded,  as  stated  in  paragraph  7  above,  on  the 
assumption  that  basic  statutes  and  the  Administrative  Procedure  Act 
vest  in  agencies  powers  which  can  be  used  in  aid  of  a  system  of  dis¬ 
covery.  The  power  to  investigate,  to  subpoena  witnesses,  to  hold  hear¬ 
ings,  to  make  rules  and  regulations  essential  to  their  functions,  and  to 
regulate  the  course  and  the  conduct  of  hearings  combine  to  suggest  that 
effective  discovery  rules  are  within  the  power  of  most  of  the  agencies 
which  accumulate  “big  case”  records  in  their  hearings,  e.g.,  ICC,  FCC, 
FTC,  FPC,  CAB,  and  NLRB.  These  are  the  agencies  which  have  the 
most  hearings  and  the  greatest  numbers  of  hearing  examiners;  it  is  be- 
heved  that  they  contribute  most  of  the  big  case  administrative  hearing 
records  to  the  dockets  of  the  Federal  courts.  Illustrations  of  the  avail¬ 
able  powers  are  found  in  The  Communications  Act  of  1934,  as  amended; 

a.  Section  4(i)  empowers  F.C.C.  to  “perform  any  and  all  acts, 
make  such  rules  and  regulations,  and  issue  such  orders,  not  in- 
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consistent  with  this  Act,  as  may  be  necessary  in  the  execution 
of  its  functions.” 

b.  Section  4(j)  provides,  in  part,  that  “The  Commission  may  con¬ 
duct  its  proceedings  in  such  manner  as  will  best  conduce  to  the 
proper  dispatch  of  business  and  to  the  ends  of  justice.  .  .  .” 

c.  Section  303(r)  empowers  F.C.C.  to  “Make  such  rules  and  regu¬ 
lations  and  prescribe  such  restrictions  and  conditions,  not  in¬ 
consistent  with  law,  as  may  be  necessary  to  carry  out  the  pro¬ 
visions  of  this  Act.  .  .  .” 

d.  F.C.C.  is  authorized  by  Section  401  to  seek  aid  from  the  United 
States  district  courts  in  the  enforcement  of  its  orders,  and  its 
subpoena  power  under  Section  409(e)  may  be  enforced  in  the 
United  States  district  courts,  at  the  instance  of  the  Commission 
or  any  party  to  a  proceeding  before  the  Commission,  pursuant 
to  409(f)-(m). 

e.  Section  409(h)  provides,  in  part,  as  follows:  “The  testimony 
of  any  witness  may  be  taken,  at  the  instance  of  a  party,  in  any 
proceeding  or  investigation  pending  before  the  Commission,  by 
deposition,  at  any  time  after  a  cause  or  proceeding  is  at  issue 
on  petition  and  answer.  The  Commission  may  also  order  testi¬ 
mony  to  be  taken  by  deposition  in  any  proceeding  or  investiga¬ 
tion  pending  before  it,  at  any  stage  of  such  proceeding  or  in¬ 
vestigation.  .  . 

f.  Section  403  grants  F.C.C.  “.  .  .  full  authority  and  power  at  any 
time  to  institute  an  inquiry,  on  its  own  motion,  in  any  case  and 
as  to  any  matter  or  thing  concerning  which  complaint  is  author¬ 
ized  to  be  made,  to  or  before  the  Commission  by  any  provision 
of  this  Act,  or  concerning  which  any  question  may  arise  under 
any  of  the  provisions  of  this  Act,  or  relating  to  the  enforcement 
of  any  of  the  provisions  of  this  Act.  The  Commission  shall 
have  the  same  powers  and  authority  to  proceed  with  any  in¬ 
quiry  instituted  on  its  own  motion  as  though  it  had  been  ap¬ 
pealed  to  by  complaint  or  petition  under  any  of  the  provisions 
of  this  Act,  including  the  power  to  make  and  enforce  any  order 
or  orders  in  the  case,  or  relating  to  the  matter  or  thing  con¬ 
cerning  which  the  inquiry  is  had,  excepting  orders  for  the  pay¬ 
ment  of  money.” 

Comparable,  but  not  identical,  provisions  are  to  be  found  in  the  basic 
statutes  of  other  agencies  and  it  is  believed  that  discovery  processes 
through  depositions,  interrogatories,  and  requests  for  admissions  are 
within  the  granted  powers  of  such  bodies.  We  have  found  no  statutory 
barrier  against  the  use  of  the  pre-hearing  conference  and  we  see  no 
basis  for  speculating  that  legal  impotences  may  preclude  some  agencies 
from  uncrippling  pre-trial  by  allowing  discovery.  Surely  the  agencies 
will,  as  our  First  Report  recognizes,  consider  our  recommendations  in 
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relation  to  their  needs  and  powers.  The  Administrative  Procedure  Act, 
Section  12,  in  part  provides  that  .  .  Every  agency  is  granted  all  au¬ 
thority  necessary  to  comply  with  the  requirements  of  this  Act  through 
the  issuance  of  rules  or  otherwise.”  Of  course,  agencies  may  not  assess 
costs  or  fines,  issue  orders  of  arrest,  or  punish  for  contempt  as  the  courts 
may  do  under  the  Federal  Rules;  but  when  an  agency  seeks  the  aid 
of  the  court  to  enforce  its  process  these  sanctions  are  available  to  the 
court.  Agencies  may  regulate  the  course  of  the  hearing  and,  through 
default  or  other  orders  within  their  powers,  they  may  coerce  compliance 
with  appropriate  discovery  rules.  As  a  practical  matter  the  static  force 
of  the  existence  of  discovery  rules,  evaluated  by  parties  in  relation  to 
the  regulatory  powers  of  the  agency,  in  most  proceedings  would  lead 
to  adherence,  without  compulsion,  to  the  practices  sanctioned  by  ap¬ 
propriate  rules. 

10.  The  importance  of  discovery  is  not  as  great  to  the  agency 
which  has  broad  investigatory  powers;  the  importance  to  the  litigant 
before  the  agency  of  having  a  declared  right  to  avail  himself  of  the 
processes  of  discoveiy  is  indeed  great.  We  make  the  recommendations 
hereinabove  with  full  cognizance  of,  and  indeed  with  emphasis  upon, 
this  provision  of  Section  12  of  the  Administrative  Procedure  Act:  “.  .  . 
Except  as  otherwise  required  by  law,  all  requirements  or  privileges 
relating  to  evidence  or  procedure  shall  apply  equally  to  agencies  and 
persons.  .  .  .”  However,  we  do  not  thus  advocate  that  the  law  and  rights 
of  privilege  and  of  confidential  information  be  destroyed  or  even  im¬ 
paired;  the  Federal  Rules  do  not  have  that  effect.  Clearly  the  files  and 
records  of  agencies,  as  well  as  of  persons,  would  retain  whatever  pro¬ 
tected  confidential  and  privileged  status  they  rightfully  now  enjoy;  their 
impregnability  against  assault  by  administrative  or  judicial  or  legisla¬ 
tive  inquiry  would  be  no  less  if  administrative  discovery  is  allowed. 
Of  course,  unwarranted  claims  of  privilege,  by  agencies  and  by  persons, 
would  fail;  and  we  view  this  probable  result  as  an  argument  for,  rather 
than  against,  discovery.  The  ultimate  hearing  objective  of  disclosing 
true  facts  seems  to  overwhelm  any  objections  that  rest  on  the  proposition 
that  early  disclosures,  of  facts  and  of  information  about  relevant  facts, 
jeopardize  the  hearing  process.  The  early  search  for  truth  by  discovery 
is  an  aid,  rather  than  a  premature  obstruction,  to  finding  it. 

11.  We  briefly  take  cognizance  of  some  of  the  arguments  which 
in  the  Committee’s  discussions  have  been  advanced  against  recommend¬ 
ing  the  use  of  discovery  in  administrative  proceedings.  In  our  view 
this  Conference  would  be  remiss  in  its  obligations  to  recommend  im¬ 
provements  in  administrative  procedures  if  it  should  bury  the  question 
of  discovery  with  an  admonition  that  “cautious  experimentation”  may 
be  desirable.  More  aflSrmative  action  is  necessary.  It  may  be  pointed 
out  that  in  1953  this  Conference  found  the  pre-hearing  conference  tech- 
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nique  to  be  most  sparingly  employed  in  administrative  hearings  not¬ 
withstanding  the  strong  affirmative  recommendations  of  the  Attorney 
General’s  Committee  in  1941.  The  contentions  that  delays  and  harass- 
ments  would  follow  the  adoption  of  administrative  discwery  are  with¬ 
out  support  in  the  history  of  administrative  proceedings  because  a  sys¬ 
tem  of  discovery  comparable  to  the  court  system  has  not  been  estab¬ 
lished  by  the  rules  of  any  agency;  moreover,  although  some  hard  core 
big  cases  in  the  courts  may  have  sufFered  expensive  delays  on  account 
of  discovery,  the  total  eflFects  of  discover  in  the  judicial  process  have 
been  overwhelmingly  favorable  to  the  efficient  and  effective  definition 
and  trial  of  issues.  Whereas  in  the  civil  courts  discovery  and  pre-trial 
have  now  made  the  way  clear,  as  the  Supreme  Court  said  in  the  Hick¬ 
man  case,  for  the  parties  to  obtain  the  fullest  possible  knowledge  of 
the  issues  and  facts  before  trial,  the  administrative  process  is  not  so 
favored. 

12.  The  assertion  that  agencies  now  have  sufficient  authority,  and 
therefore  do  not  need  discovery,  both  misses  the  principal  point  and 
implies  a  purpose  contrary  to  that  to  be  served  by  discovery.  No  pub¬ 
licly  declared  discovery  rights  such  as  we  recommend  exist  on  behalf 
of  litigants  before  the  agencies,  whether  those  litigants  be  private  per¬ 
sons  or  Government  agencies,  and  discovery  is  not  intended  to  augment 
unilaterally  the  agencies’  powers.  The  right  of  discovery  should  be  pro¬ 
claimed  for  the  purpose  of  allowing  o/Z  litigants  equal  opportunities  to 
acquire  foreknowledge  of  the  hearing  issues  and  facts.  It  is  understand¬ 
able  that  agencies  with  broad  investigative  powers  should  feel  no  lack 
of  discovery  avenues,  but  it  does  not  follow  that  litigants  should  not 
have  at  least  the  restricted  and  controlled  processes  of  discovery  avail¬ 
able  to  them.  The  argument  that  litigants  may  now  secure  the  bene¬ 
ficial  effects  of  discovery  through  pre-hearing  conferences  and  discus¬ 
sions  with  agency  officials  does  not  militate  against  the  promulgation  of 
rules  declaring  those  results  to  be  achievable  as  a  matter  of  right; 
furthermore,  the  opportunities  of  private  litigants  in  adversary  proceed¬ 
ings  to  probe  for  facts  are  strictly  limited  by  the  co-operative  inclinations 
of  opposing  counsel  and  the  willingness  of  agency  personnel  to  lend  a 
vague  helping  hand,  whereas  rules  for  discovery  would  be  definitive 
and  thus  more  effective.  It  is  anticipated  that  the  hearing  officer’s 
judicious  control  of  discovery,  under  authority  comparable  to  the  pro¬ 
visions  of  Rule  30,  would  protect  the  parties  and  the  discovery  processes 
against  undue  delays,  expenses,  and  harassments;  the  citations  of  in¬ 
stances  wherein  the  Federal  courts  are  alleged  to  have  been  reinjss  in 
the  exercise  of  their  discretion  are  not  persuasive  that  the  likelihood  of 
some  similar  abuses  in  administrative  hearings  offers  greater  threat  than 
benefit  to  the  administrative  hearing  process. 

13.  Much  of  the  argument  against  discovery  rests  on  the  proposi¬ 
tion  that  no  demonstrated  need  exists  for  its  use  in  the  administrative 
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hearing.  The  minutes  of  the  meeting  of  our  Committee  on  May  26 
show  that: 

“The  Committee  undertook  consideration  of  the  memorandiun  dated 

May  17,  1954,  of  the  Subcommittee.  In  consequence  of  the  discussion  it 

was  resolved  to  be  the  sense  of  the  Committee  that  there  was  (sic)  a  need 

for  a  discovery  process  in  administrative  proceedings.” 

The  substance  of  the  Subcommittee’s  Report  there  discussed  has  been 
embodied  above.  The  minutes  of  our  Committee  fail  to  disclose  an 
official  Committee  action  thereafter  which  reversed  the  May  26  position. 

14.  So  far  as  we  know  no  agency  rules  authorize  discovery  com¬ 
parable  to  that  allowed  in  the  Federal  Rules;  this  fact  neither  proves 
nor  disproves  that  a  need  exists  for  such  rules.  At  F.C.C.,  which  has 
comprehensive  rules  governing  depositions  and  subpenas,  no  rules  for 
discovery  exist;  yet  the  question  of  the  right  of  discovery  has  recently 
arisen  in  at  least  three  cases  before  dffiFerent  hearing  examiners,  and 
conflicting  ruhngs  have  been  made.  (Unreported  orders  in  the  Beau¬ 
mont,  Lancaster,  and  Hartford  television  apphcation  cases.)  The  ques¬ 
tion  remains  unanswered  by  rule  or  decision  of  F.C.C.  The  fact  that 
effective  discovery  results  have  been  achieved  at  CAB  through  pre- 
hearing  speaks  as  much  for  the  proposition  that  the  results  are  desirable 
as  against  the  proposition  that  systematic  rules  would  be  helpful.  Private 
litigants  before  any  administrative  agency  are  handicapped  in  their 
efforts  at  careful  preparation  for  hearing  by  their  inability  to  proceed 
knowingly  under  discovery  rules  to  probe  for  true  facts.  Useful  ex¬ 
perience  in  pre-hearing  discovery  can  be  accumulated  effectively  only 
if  the  rights  of  discovery  are  declared  by  appropriate  rules.  It  is  our 
opinion  that  the  promulgation  of  such  rules  would  be  followed  by  a 
wide  use  thereof— concrete  proof  that  the  need  exists— and  that  the 
misuses  and  abuses  could  and  would  be  curbed  so  as  to  produce  at  the 
hearing  a  shorter,  clearer,  less  delayed,  and  less  expensive  decisional 
record  for  quicker  and  more  accurate  consideration  by  the  hearing 
officers,  by  tne  agencies,  and  by  the  courts. 

15.  Persuasive  reasons  have  been  advanced  to  support  the  posi¬ 
tion  that  discovery  may  be  more,  or  less,  or  differently  needed  in  various 
ty’pes  of  proceedings  in  which,  (1)  the  agency  is  an  impartial  tribunal 
to  judge  adversary  contentions  of  private  parties,  or  (2)  the  agency 
decides  conflicting  contentions  in  adversary  proceedings  wherein  one 
or  more  other  agencies  are  contending  parties,  and  (3)  the  agency 
decides  controversies  in  which  it,  or  its  subordinate  arm,  is  a  contender. 
We  agree  that  the  needs  for,  and  usefulness  of,  discovery  may  vary  in 
these  types  of  cases,  as  well  as  in  other  categories  in  which  administra¬ 
tive  hearings  might  be  placed.  A  practical  difficulty  in  trying  to  tailor 
discovery  processes  for  different  types  of  proceedings  is  that  the  multi¬ 
tude  of  federal  hearings  stubbornly  defy  usefully  simple  and  distinguish- 
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able  classification  for  the  purposes  and  within  the  limits  of  our  study. 
We  are  thus  forced  to  reiterate  the  established  position  of  the  Confer¬ 
ence  that  our  recommendations  to  the  agencies  are  presented  for  such 
consideration  and  adoption  as  their  powers  and  discretion  may  warrant. 
We  recognize  that  each  agency  is  best  informed  about  its  own  hearing 
problems  and  is  thus  most  competent  to  reject  or  adopt  or  modify  in 
whole  or  in  part  the  procedural  recommendations  that  emanate  from 
the  Conference.  The  fact  that  some  agencies  are  studying  their  pro¬ 
cedures  in  the  light  of  our  First  Report  suggests  that  the  Conference  has 
stimulated  steps  toward  improvement.  Therefore,  we  advocate  that  the 
Conference  commend  to  the  agencies  a  study  by  them  of  the  possible 
benefits  of  discovery  rules  appropriately  adapted  to  their  various  pro¬ 
ceedings  from  the  pattern  set  by  the  Federal  Rules. 

16.  In  brief  summary,  we  reiterate  our  basic  belief  that  pre-trial 
and  discovery  in  the  Federal  courts  have  proved  most  useful  and  have 
received  wide  acceptance  by  the  bench  and  by  the  bar.  The  administra¬ 
tive  process  is  not  so  unique  that  comparable  tools  for  use  in  hearings 
would  not  be  similarly  effective.  The  arguments  and  evidence  which 
support  the  use  of  pre-trial  and  discovery  in  the  courts  apply  with  equal 
force  to  support  their  combined  use  in  administrative  hearings.  The 
arguments  against  administrative  discovery  and  pre-hearing  are  not  dif¬ 
ferent  substantially  from  those  which  have  been,  and  are  yet,  advanced 
against  civil  court  discovery  and  pre-trial;  those  arguments  are  forceless 
in  view  of  the  demonstrated  usefulness  and  widespread  acceptance  of 
the  companion  processes  of  discovery  and  pre-trial  as  instruments  for 
baring  the  merit  and  truth  of  issues  and  claims  in  litigation.  The 
processes  of  htigation  in  the  administrative  forum  should  be  augmented 
by  rules  allowing  discovery. 

J.  D.  Bond 

Eugene  T.  Liipfert 

George  F.  Calland 

Henry  G.  Fischer,  a  consultant  to  this  Committee,  has  authorized 
the  statement  that  he  concurs  in  the  views  hereinabove  expressed. 

[Appendix  A  omitted]. 
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ATTACHMENT 

A  roster  identifying  the  participants  in  the  work  of  the  Committee 
on  Pleadings  on  the  subject  of  discovery. 


Zelma  D.  Barrow,  Esquire 
Indian  Claims  Commission 
Alternate 

J.  D.  Bond,  Esquire 

Fed.  Communications  Commission 

Member 

Charles  W.  Bucy,  Esquire 
Department  of  Agriculture 
Member 

Peter  Craig,  Esquire 
Washington,  D.  C. 

Alternate 

C.  Ira  Funston,  Esquire 
Department  of  Labor 
Member 

Henry  G.  Fischer,  Esquire 
Washington,  D.  C. 

Consultant 

George  F.  Galland,  Esquire 
Washington,  D.  C. 

Consultant 

Max  Halpem,  Esquire 
Washington,  D.  C. 

Member 

J.  Earl  Kolb,  Esquire 
Federal  Trade  Commission 
Observer 

James  A.  Lanigan,  Esquire 
Department  of  the  Interior 
Member 


Eugene  T.  Liipfert,  Esquire 
Washington,  D.  C. 

Alternate 

Breck  P.  McAllister,  Esquire 
New  York,  N.  Y. 

Member 

Edward  E.  Odom,  Esquire 
Veterans’  Administration 
Member 

Honorable  Louis  J.  O’Marr 
Indian  Claims  Commission 
Member 

Allison  Rupert,  Esquire 
Treasury  Department 
Chairman 

Joseph  F.  Spaniol,  Jr.,  Esquire 
Adm.  OflBce  of  the  U.  S.  Courts 
Researcher 

Paul  M.  Steffy,  Esquire 
Health,  Education  and  Welfare 
Member 

David  A.  Turner,  Esquire 
Veterans’  Administration 
Alternate 

John  R.  Turney,  Esquire 
Washington,  D.  C. 

Member 

Howard  C.  Westwood,  Esquire 
Washington,  D.  C. 

Consultant 
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APPENDIX  B 

Summary  of  Comments  on  Minority  Report  on  Discovery 

Circulation  of  the  Proposed  Report  and  Recommendations,  with  a 
request  for  comments  from  committee  members  and  consultants  evoked 
comments  which  are  summarized  as  follows: 

a.  Committee  member  Charles  W.  Bucy  stated  orally  by  telephone 
his  general  disagreement  with  the  entire  report  and  recommen¬ 
dations,  pointed  out  that  he  disagrees  with  the  premise  of  simi¬ 
larity  between  civil  court  cases  and  administrative  hearings,  and 
he  specifically  questioned  the  implication  of  paragraph  13  of  the 
Report  that  the  Committee  took  an  affirmative  position  regard¬ 
ing  the  need  for  discovery.  The  last  stated  criticism  is  based 
on  the  valid  proposition  that  committee  meetings  throughout 
the  spring  and  summer  of  1954  were  not  so  well  or  regularly 
attended  as  to  enable  the  Committee  at  any  time  eiAer  to 
effect  a  complete  exchange  of  views  or  to  derive  a  truly  repre¬ 
sentative  statement  of  opinion. 

b.  By  memorandum  dated  September  21,  1954,  Committee  mem¬ 
ber  James  A.  Lanigan  stated  that  he  cannot  concur  in  the  report 
because  the  Committee’s  studies,  while  showing  that  discovery 
would  be  quite  useful  at  times,  do  not  show  a  great  need  there¬ 
for.  He  maintains  discovery  as  recommended  might  lead  to 
“longer  proceedings,  greater  expense  to  parties  and  to  oppression 
by  Federal  Agencies.”  Mr.  Lanigan  would  support  properly  cir¬ 
cumscribed  discovery  procedures  surrounded  by  certain  limita¬ 
tions  as  stated  in  his  comments  which  are  appended  to  the 
Committee  Chairman’s  Report. 

c.  By  letter  dated  September  20,  1954,  Eugene  T.  Liipfert,  partici¬ 
pating  alternate  for  Committee  member  John  R.  Tumey,  reiter¬ 
ated  his  indorsement  of  the  report,  stated  that  Mr.  Tumey 
indorsed  the  report  and  suggested  the  submission  of  a  proposed 
resolution  which  would  put  “the  conference  on  record  as  favor¬ 
ing  the  adoption  of  discovery  procedures  insofar  as  possible  by 
administrative  agencies.”  Such  a  resolution  has  been  prepared 
and  is  submitted  with  the  basic  report. 

d.  By  letter  of  September  20,  1954,  the  Committee’s  research  con¬ 
sultant  Joseph  F.  Spaniol,  Jr.,  indorsed  the  report  as  “a  good 
beginning  .  .  .  but  only  with  some  serious  reservations.”  Mr. 
Spaniol  would  emphasize  that  the  Federal  Rules  on  discovery 
have  been  a  great  success,  and  that  criticisms  of  discovery  under 
the  Federal  Rules  have  not  been  directed  at  the  rules  or  the 
processes  and  principles  of  discovery  but  rather  have  been  con- 
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fined  to  abuses  and  misuses  of  the  rules.  Mr.  Spaniol  would 
prefer  to  consider  the  basic  problem  to  be  that  of  “fact  revela¬ 
tion”  prior  to  the  hearing;  the  adjective  methods  for  fact  revela¬ 
tion  may  include  discovery  as  provided  in  the  Federal  Rules; 
other  methods,  such  as  frequent  pre-trials,  might  achieve  helpful 
fact  revelation.  Mr.  Spaniol,  acknowledging  that  a  “caremlly 
drawn  set  of  discovery  rules”  would  be  helpful,  would  not  now 
indorse  the  recommendations  stated  in  the  proposed  report  be¬ 
cause  the  Committee’s  studies  as  to  needs  and  general  practic¬ 
ability  have  not  been  adequate;  he  believes  the  Conference 
should  have  the  benefit  of  adequate  studies,  and  he  would 
recommend  a  continuing  study  to  develop  information  along 
these  lines. 
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Radio  Regulation  in  Australia* 

Government  regulation  of  commercial  broadcasting  in  Australia 
presents  many  similarities  to  regulation  by  the  F.C.C.  in  this  country. 
At  the  same  time  there  are  divergencies  in  a  number  of  areas  of  com¬ 
parison. 

Austraha,  like  Canada,  has  both  government  (national)  and  com¬ 
mercial  broadcasting  stations.  Unlike  Canada,  however,  the  two  are 
under  different  agencies.  The  National  Broadcasting  Service  is  oper¬ 
ated  by  the  Australian  Broadcasting  Commission  whue  the  commercial 
stations  are  regulated  by  the  Australian  Broadcasting  Control  Board 
and  the  Postmaster-General.  As  to  certain  of  its  functions  the  Board 
is  subject  to  the  directions  of  the  Postmaster-General  or  acts  in  an 
advisory  capacity,  while  in  other  matters  it  apparently  has  final  authority 
to  act.  The  Board  came  into  existence  in  1949  and  is  composed  of  three 
members. 

Broadcasting  in  Australia  is,  of  course,  on  a  considerably  smaller 
scale  than  in  the  United  States.  As  of  June  30,  1954,  there  were  only 
108  commercial  stations  in  the  entire  country;  17  applications  for  new 
stations  were  filed  during  the  year  ending  on  that  date  and  the  Board 
had  only  36  persons  in  its  employ.  FM  has  not  yet  been  introduced, 
although  it  is  under  consideration,  and  television  is  in  its  infancy. 

The  power  to  grant,  renew,  suspend,  or  revoke  licenses  is  vested  in 
the  Postmaster-General  (referred  to  as  "the  Minister”).  Transfer  of 
licenses  is  also  subject  to  his  control.  In  all  these  cases,  however,  the 
Board  first  considers  the  matter  and  makes  recommendations.  The 
Board  also  determines  the  location,  operating  power,  and  frequency  of 
stations. 

The  Board’s  policy  as  to  licensing  of  new  stations  resembles  the 
policy  of  the  F.G.C.  in  some  respects  but  differs  sharply  in  others.  'The 
Board  will  not  recommend  to  the  Minister  that  a  license  for  a  new 
commercial  station  should  be  granted  unless 

“(a)  A  frequency  channel  is  available  for  the  station; 

(b)  because  of  the  shortage  of  frequencies,  the  need  for  the  estab¬ 
lishment  of  the  proposed  station  on  technical  grounds  has  been 
clearly  established  by  a  careful  engineering  survey  of  the  area 
concerned; 

(c)  the  ability  of  the  proposed  station  to  earn  sufficient  income  to 
permit  of  its  satisfactory  operation  in  accordance  with  the 

•  Information  herein  is  derived  from  the  First,  Fourth,  and  Sixth  Annual 
Reports  of  the  Australian  Broadcasting  Control  Board  and  the  Report  of  the  Royal 
Commission  on  Television  (1954). 
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provisions  of  the  Broadcasting  Act  1942-1951  has  been  estab¬ 
lished; 

(d)  the  eflFect  of  the  operation  of  the  proposed  station  on  the  exist¬ 
ing  stations  has  been  determined; 

(e)  the  suitability  of  the  applicants  to  provide  a  broadcasting 
service  for  the  locaUty  has  been  established; 

(f)  generally,  the  licensing  of  the  proposed  station  is,  in  the  widest 
sense,  in  the  public  interest,  having  regard,  in  particular,  to 
the  broadcasting  services  already  available.” 

The  Board  notes  that 

“Experience  has  demonstrated  the  need  for  careful  investigation  of  the 
economic  aspects  of  each  proposal  for  a  new  station  because  a  commercial 
broadcasting  station  can  provide  a  satisfactory  service  only  if  it  is  able  to 
earn  sufficient  income  to  maintain  a  reasonably  high  standard  of  operation 
and  provide  a  fair  return  on  the  capital  investment,  which  in  these  days  is 
very  substantial.  There  should  also  be  evidence  of  some  local  enthusiasm 
for  the  proposed  station  in  order  to  ensure  that,  if  established,  it  will  pro¬ 
vide  a  comprehensive  community  service  for  the  district  in  which  it  is  to 

be  located.’ 

For  these  reasons  the  Board  during  fiscal  1954  declined  to  recommend 
the  granting  of  new  licenses  for  several  areas  being  adequately  served 
by  existing  stations,  as  well  as  for  stations  to  provide  a  limited  nighttime 
service  in  two  large  cities. 

Initial  licenses  are  granted  for  thre^ear  periods,  but  may  be 
renewed  for  only  one  year  at  a  time.  The  Board  must  advise  the 

Minister  on  each  renewal,  and,  copying  the  F.C.C.,  “it  takes  the 

opportunity  so  afforded  to  make  a  complete  review  of  the  operations 
of  each  station  during  the  previous  twelve  months.”  Commenting  on 
this,  the  Board  has  said: 

“The  Board  regards  this  duty  as  one  of  its  most  important  responsibilities 
because  constant  vigilance  is  required,  in  the  public  interest,  to  ensure  that 
every  licensee  maintains  a  high  standard  of  service,  both  in  respect  of  the 
technical  perfminance  of  his  station  and  the  quality  of  its  programmes.  For 
this  reason,  the  Board  some  time  ago  instituted  a  procedure  in  accordance 
with  which  each  aspect  of  the  service  of  a  station  is  critically  examined  by 
the  Board  shortly  before  the  expiration  of  the  current  license.  It  is  evident 
that  the  general  standard  of  service  is  being  raised  as  a  result  of  the  close 
attention  which  is  being  paid  by  the  Board  to  the  various  aspects  of  the 
operations  of  each  station.  The  Board  has  not  had  occasion  to  reconunend 
to  the  Minister  that  the  renewal  of  any  existing  license  should  be  withheld. 
However,  in  several  cases,  licensees  have,  with  the  afmroval  of  the  Minister, 
been  informed  that  the  renewal  of  their  licenses  has  been  approved  subject 
to  appropriate  measures  being  {aken  promptlv  to  effect  improvements  in 
specified  directions.  In  general,  it  may  be  saia  that  the  licensees  concerned 
have  made  genuine  efforts  to  improve  their  services  in  directions  indicated 
by  the  Board.” 

'This  practice  has  apparently  been  modified  so  that  the  Board  now 
simply  informs  the  licensee  of  any  deficiencies  which  have  been  noted. 
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“This  procedure  almost  invariably  results  in  the  desired  improvements 
being  eflFected.” 

Transfers  of  licenses  are  also  subject  to  consent  of  the  Minister,  but 
there  seems  to  be  a  hiatus  as  far  as  changes  in  control  of  licensees  are 
concerned.  The  Act  provides  only  that  a  licensee  “shall  not  transfer 
the  license  or  assign,  sublet,  or  otherwise  dispose  of  the  license  or  admit 
any  other  person  to  participate  in  any  of  the  benefits  of  the  license,  or 
to  exercise  any  of  the  powers  or  authorities  granted  by  the  license.” 
By  administrative  regulation,  corporate  licensees  are  required  to  furnish 
information  as  to  shareholders  and  to  “consult”  the  Minister  or  the 
Board  before  substantial  transactions  affecting  the  shareholding  or  con¬ 
trol  of  the  company  is  effected,  and  since  fiscal  1952  licenses  all  contain 
a  condition  that  “the  control  of  the  station  shall  not  be  varied  in  any 
manner  whatsoever,  directly  or  indirectly,  without  the  permission  of  the 
Minister,”  but  this  apparently  does  not  go  far  enough.  In  1951  M.P.A. 
Productions  Pty.  Ltd.,  an  Australian  corporation  all  of  the  stock  of  which 
was  owned  by  two  British  publishing  companies,  acquired  all  the  stock 
of  Broadcasting  Associates  Pty.  Ltd.,  another  Australian  corporation. 
Although  Broadcasting  Associates  held  a  large  majority  of  the  stock  in 
two  licensees  and,  through  one  of  these  licensees,  controlled  more  than 
half  of  the  stock  of  a  third  licensee  (in  addition  to  interests  ranging  up 
to  50%  in  ten  others),  it  did  not  hold  any  licenses  in  its  own  name  and 
the  transaction,  therefore,  was  regarded  as  not  subject  to  the  provisions 
of  the  Act  nor  the  administrative  requirements  mentioned  above.  The 
Australian  Parliament  on  November  28,  1951,  adopted  a  resolution  that 
it  was 

“undesirable  that  any  person  not  an  Australian  should  have  any  substantial 
measure  of  ownership  or  control  over  any  Austrahan  commercial  broadcasting 
station,  whether  such  ownership  or  control  be  exercisable  directly  or  in¬ 
directly,” 

and  the  Chairman  and  Managing  Director  of  the  British  companies 
subsequently  stated  that  the  companies  were  anxious  and  willing  to 
give  effect  to  the  resolution;  but  as  of  June  30,  1954,  the  situation 
remained  unchanged. 

A  peculiar  provision  in  the  Australian  law  permits  a  licensee,  with 
the  consent  of  the  Minister,  to  delegate  his  powers  and  authorities  to 
another  person.  As  of  June  30,  1954,  five  stations  were  being  operated 
by  persons  other  than  the  licensees.  One  station  was  licensed  to  a 
church  organization,  the  others  to  commercial  corporations.  The 
arrangements  had  all  been  in  effect  for  a  number  of  years,  the  oldest 
dating  back  to  1932  and  the  newest  to  1941.  Another  arrangement 
under  which  Station  5RM  had  been  operated  since  1937  by  the  licensee 
of  Station  5DN,  merely  rebroadcasting  5DN  programs,  was  terminated 
in  1952.  The  5DN  licensee  and  some  of  the  stockholders  in  5RM 
protested  strongly  to  the  Minister  on  the  ground  that  the  discontinuance 
of  the  association  between  the  stations  would  be  detrimental  to  the 
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interests  of  listeners  and  of  SDN.  The  Board  investigated  the  matter 
and  found  no  reason  to  object,  and  the  Minister  declined  to  intervene. 

Except  where  arrangements  of  this  sort  have  been  sanctioned,  the 
Board  has  emphasized  that  the  responsibility  for  the  observance  of  the 
general  standards  of  acceptability  of  any  program  is  placed  on  the 
licensee  and  has  rejected  the  argument  that  a  licensee  could  not  rea¬ 
sonably  be  held  responsible  for  a  program  prepared  and  recorded  by  an 
organization  not  under  his  control.  Licensees  must  satisfy  themselves 
of  the  suitability  of  all  program  material  which  originates  at  some  place 
other  than  their  own  studios,  particularly  of  relayed  programs  and 
transcribed  programs.  The  Royal  Commission  on  Television  in  its  1954 
Report  has  emphasized  “that  the  licensee  of  a  commercial  television 
station  must  accept  responsibility  for  all  programmes  transmitted  by 
the  station,  and  cannot  delegate  this  responsibility  to  an  advertiser  or  to 
anyone  else.” 

Australia  has  its  multiple  ownership  regulations  but  these  are  a 
part  of  the  statute,  which  provides  that 

“A  person  shall  not  own,  or  be  in  a  position  to  exercise  control,  either  di¬ 
rectly  or  indirectly,  of,  more  than — 

(a)  one  metropolitan  commercial  broadcasting  station  in  any  State; 

(b)  four  metropobtan  commercial  broadcasting  stations  in  Australia; 

(c)  four  commercial  broadcasting  stations  in  any  one  State;  or 

(d)  eight  commercial  broadcasting  stations  in  Australia.” 

A  “metropolitan  commercial”  station  is  a  station  situated  within  a  radius 
of  30  miles  from  the  General  Post  Office  in  the  capital  city  of  a  state. 

Newspaper  ownership  of  broadcasting  stations  is  an  established 
fact  in  Australia,  newspaper  companies  or  persons  substantially  interested 
in  newspapers  owning  14  out  of  106  operating  stations  and  holding 
interests  in  29  others,  but  it  does  not  seem  to  have  caused  the  Board 
any  concern. 

Networks,  in  theory  at  least,  are  subject  to  the  direct  control  of  the 
Board,  the  Act  empowering  it  to  regulate  the  establishment  of  networks 
and  the  making  of  agreements  or  arrangements  by  licensees  with 
networks.  In  addition  the  Board,  by  conditions  attached  to  licenses, 
forbids  licensees  from  becoming  a  member  of  a  network  or  acquiring 
any  interest  in  a  network  without  Board  consent.  The  Board  appar¬ 
ently  has  not  found  it  necessary  to  take  any  direct  action  to  regulate 
networks.  It  has  noted  that 

“The  Board  is  satisfied  from  its  observations  of  existing  networks  that  on  the 
whole  their  activities  are  beneficial  to  listeners  because  they  permit  pro- 
^ammes  to  be  produced  on  a  scale  which  could  not  be  undertaken  by  an 
individual  licensee.  The  networks  also  facilitate  the  business  arrangements 
of  their  members  providing  as  they  do  for  the  sale  of  time  to  advertisers  on 
a  joint  basis  1^  a  number  of  stations.  It  is,  however,  important  in  the  public 
interest  that  individual  stations  should  retain  complete  freedom  to  conduct 
their  services  in  accordance  with  the  requirements  of  the  Act,  and  it  is  there- 
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fore  necessary  that  a  proper  balance  should  be  maintained  between  the 
interests  of  the  networks  and  their  members  in  order  that  the  independence 
of  the  individual  stations  should  be  preserved.  Due  regard  will  be  paid  by 
the  Board  to  these  considerations  in  any  matter  involving  the  exercise  of  its 
powers  under  section  6K  (4.)  (d)  of  the  Act  to  regulate  the  operation  of 
networks.”  • 

The  Board  has  more  direct  authority  over  programming  than  does 
the  F.C.C.  The  Broadcasting  Act  directs  the  Board  “to  ensure  that 
adequate  and  comprehensive  programmes  are  provided  by  such  stations 
to  serve  the  best  interests  of  the  general  public”  and  the  Board  is 
expressly  empowered  to 

“(i)  ensure  reasonable  variety  of  programmes; 

“(ii)  ensure  that  divine  worship  or  other  matter  of  a  religious 
nature  is  broadcast  for  adequate  periods  and  at  appropriate 
times  and  that  no  matter  which  is  not  of  a  religious  nature 
is  broadcast  by  a  station  during  any  period  during  which 
divine  worship  or  other  matter  of  a  religious  nature  is  broad¬ 
cast  by  that  station; 

“(iii)  ensure  that  facilities  are  provided  on  an  equitable  basis  for 
the  broadcasting  of  political  or  controversial  matter; 

“(iv)  determine  the  extent  to  which  advertisements  may  be  broad¬ 
cast  in  the  programme  of  any  commercial  broadcasting  sta¬ 
tion;  and 

“(v)  fix  the  hours  of  service  of  broadcasting  stations,  television 
stations,  and  facsimile  stations.” 

In  general,  the  Board,  like  the  Commission,  takes  the  approach  that 
the  primary  obligation  as  to  programming  is  on  the  licensee  and  that 
the  Board  should  “consider  whether  the  programmes  which  are  broad¬ 
cast  are  broadly  ‘adequate  and  comprehensive’  and  that  it  should  sug¬ 
gest  improvements  in  principle  rather  than  intrude  into  the  specialized 
field  of  programme  production.”  While  the  Board  has  abandoned  its 
intention  to  publish  a  set  of  program  standards  for  the  guidance  of 
licensees,  it  has  not  hesitated  to  lay  down  definite  standards  and  pro¬ 
scriptions  on  specific  matters,  usually  by  way  of  a  “circular  letter.” 
The  “typical  week”  technique  has  been  employed  by  the  Board  to 
obtain  information  as  to  the  proportion  of  time  devoted  by  commercial 
stations  to  various  types  of  programs. 

On  the  matter  of  ensuring  a  “reasonable  variety  of  programmes,” 
the  Board  has  taken  no  direct  action,  but  it  has  criticized  lack  of  origi¬ 
nality  on  the  part  of  many  stations  in  developing  new  programs;  the 
tendency  to  imitate  new  ideas  which  have  been  introduced  by  com¬ 
petitors;  and  the  tendency  of  many  stations  to  broadcast  programs  of 
a  similar  nature  simultaneously  during  popular  listening  hours. 

When  it  comes  to  religious  broadcasts,  on  the  other  hand,  the 
Board  has  laid  down  detailed  regulations.  Stations  must  devote  at  least 
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one  hour  each  week  to  the  broadcasting  of  religious  matter,  either  by 
way  of  broadcasts  of  divine  worship  on  Sundays  or  by  studio  presenta¬ 
tions  throughout*  the  week,  the  duration  of  which  aggregates  at  least 
one  hour.  Facilities  for  these  broadcasts  should  be  made  available  to 
the  various  denominations  according  to  their  numerical  strength  and  no 
charge  should  be  made  for  the  service.  A  station  may  reserve  15 
per  cent  of  its  religious  time  for  broadcasts  by  “broadcasters  of  out¬ 
standing  ability”  in  small  denominations  or  for  special  services  or  visits 
of  prominent  ecclesiastics.  The  Board  has  been  rather  embarrassed 
by  the  provision  in  the  Act  that  it  should  “ensure  .  .  .  that  no  matter 
which  is  not  of  a  religious  nature  is  broadcast  by  a  station  during  any 
period  during  which  divine  worship  or  other  matter  of  a  religious 
nature”  is  being  broadcast  and  has  asked  Parliament  to  clarify  the 
intention  of  the  provision  so  that  the  Board  will  not  have  to  make  a 
judgment  as  to  what  is  or  is  not  matter  of  a  “religious  nature.” 

The  Royal  Commission  on  Television  concluded  that  “the  presenta¬ 
tion,  in  suitable  form,  of  religious  services  and  other  religious  matter 
is  one  of  the  important  obligations  of  television  stations  to  the  public, 
and  should  be  discharged  in  co-operation  with  the  churches  and  other 
religious  bodies,”  but  declined  to  lay  down  any  specific  provisions 
requiring  the  allocation  of  time  for  religious  services  and  other  religious 
matter  or  the  giving  of  free  time.  “The  extent  to  which  commercial 
television  stations  carry  out  their  responsibilities  in  respect  of  the 
broadcasting  of  religious  services  and  other  religious  matter  should  be 
considered  during  the  annual  review  of  the  performance  of  stations  in 
connection  with  the  renewal  of  licenses.” 

The  Board  started  out  with  considerable  optimism  as  far  as  the 
subject  of  political  broadcasts  is  concerned,  noting  in  its  First  Report 
that 


“The  provision  in  the  Act  that  the  Board  should  ensure  that  equitable  facil¬ 
ities  are  made  available  for  the  broadcasting  of  political  and  controversial 
matter  expresses  an  ideal  which  every  democracy  might  be  expected  to  at¬ 
tain.  ...  As  a  Chairman  of  the  Federal  Communications  Commission  of 
the  United  States  has  said,  ‘If  printing  presses  were  few  and  their  output 
severely  limited,  a  democratic  society  could  not  allow  the  small  group  of 
owners  unlimited  discretion  as  to  what  is  and  what  is  not  printed.’  The  legis¬ 
latures  of  Canada  and  the  United  States  have  both  enacted  legislation  of  a 
similar  character  .  .  . 

“The  Board  is  glad  that  in  dealing  with  this  difficult  question  it  will 
have  the  benefit  of  the  experience  of  the  other  English-speaking  democracies 
as  a  guide  in  its  formulation  of  practices  to  be  followed  in  Australia.” 

This  cheerful  attitude  was  short-lived,  however.^  In  connection  with 
the  1949  elections  the  Board  issued  an  order  requiring  all  commercial 
stations  to  rebroadcast  without  charge  those  speeches  of  the  leaders 

‘  This  information  is  derived  from  Freadman,  Broadcasting  and  Politics,  2 
Annual  Law  Review  (University  of  Western  Australia)  281, 
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of  the  political  parties  which  the  Australian  Broadcasting  Commission 
broadcast  on  interstate  relay  on  the  nationally-owned  stations.  Licensees 
making  time  available  for  other  political  broadcasts  were  required  to 
allocate  time  as  between  parties  and  candidates  applying  for  it  so  that 
it  was  “distributed  among  all  such  parties  and  candidates  on  a  basis 
which  will  afiFord  fair  and  reasonable  opportunities  to  those  parties  and 
candidates  to  put  before  the  electors  the  opposing  views  on  issues  at 
the  election,”  although  they  were  not  required  to  provide  free  time. 
The  order  was  bitterly  criticized  in  the  press  and  in  the  House  of 
Representatives  on  the  ground  that  it  would  require  commercial  sta¬ 
tions  to  broadcast  the  policy  speech  of  the  Communist  Party  if  the 
Australian  Broadcasting  Commission  broadcast  it  (actually,  it  did  not), 
and  would  oblige  them  to  furnish  equal  time  to  the  Communist  Party. 
The  Board  was  forced  to  withdraw  its  order  but  it  refused  to  amend 
it  so  as  to  discriminate  against  the  Communist  Party,  which  at  that  time 
was  a  legal  entity.  The  Board  has  not  attempted  to  regulate  political 
broadcasts  further  and  has  strongly  urged  that  the  whole  question  be 
reviewed  by  Parliament. 

It  is  interesting  to  note  that  the  Act  itself  lays  down  certain 
limitations  upon  political  broadcasts.  Broadcasts  commenting  on  or 
soliciting  votes  or  support  for  or  against  a  candidate,  party,  issue  or 
policy,  or  referring  to  any  meeting  held  in  connection  with  the  election, 
may  not  be  made  on  election  day  (prior  to  closing  of  the  polls)  or  the 
two  days  preceding.  Nor  may  a  station  “broadcast  any  dramatization 
of  any  political  matter  vyhich  is  then  current  or  was  current  at  any 
time  during  the  last  five  preceding  years.”  The  thought  behind  this 
latter  restriction  was  that  “such  subjects  should  be  presented  to  the 
people  without  any  theatrical  effects.”  A  similar  restriction  is  in  force 
in  Canada. 

The  Royal  Commission  on  Television  considered  the  question  of 
political  telecasts  at  some  length  in  its  Report.  The  suggestion  that 
commercial  stations  should  be  prohibited  from  telecasting  political  mat¬ 
ter  because  of  the  limited  number  of  stations,  at  least  at  the  outset,  was 
rejected.  The  Commission  noted  that  “There  is  an  obligation  on  the 
part  of  every  commercial  television  station  which  allocates  any  time 
for  the  televising  of  political  or  controversial  matter  to  afford  reasonable 
opportunities  for  the  presentation  of  opposing  views.”  For  the  most 
part  the  Commission  thought  that  the  allocation  of  time  should  be  left 
to  the  discretion  of  the  station,  but  recommended  that  during  an  “elec¬ 
tion  period”  a  commercial  television  station  in  an  area  not  served  by  a 
national  station  should  be  required,  by  law,  to  give  free  time  to  the 
various  parties  equivalent  to  that  allocated  by  the  Australian  Broad¬ 
casting  Commission  for  the  televising  of  the  main  policy  speeches  of 
the  parties  over  national  stations.  Stations  in  areas  serv^  by  national 
television  stations  should  be  free  to  refuse  to  allocate  any  time  for 
political  telecasts,  but  if  the  station  allots  any  time  it  must  afford  equal 
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opportunities  to  opposing  views  of  other  parties  (although  not  free  of 
charge). 

As  noted  above,  the  Board  has  TOwer  to  “determine  the  extent 
to  which  advertisements  may  be  broadcast  in  the  programmes  of  any 
commercial  broadcasting  station.”  In  addition,  the  Act  provides  that 
no  advertisements  may  be  broadcast  on  Sunday  except  in  such  manner 
and  in  accordance  with  such  conditions  as  the  Board  prescribes.  Tariffs 
of  advertising  charges  must  be  published  and  services  made  available 
without  discrimination.  The  Board  in  1952  determined  that  stations  had 
been  broadcasting  excessive  advertising,  and  laid  down  some  definite 
limitations  which  were  subsequently  revised  in  1954.  The  time  devoted 
to  advertising  matter  in  sponsored  programs  is  restricted  (e.g.,  1  minute 
in  a  5-minute  program;  minutes  in  a  15-minute  program;  2  minutes 
for  each  15  minutes  in  programs  of  a  half  hour  or  longer).  Spot  an¬ 
nouncements  are  also  limited  but  may  occupy  as  much  as  30  per  cent 
of  a  program  period  or  18  minutes  out  of  an  hour.  The  Board  refused 
for  various  reasons  to  liberalize  its  requirements  so  as  to  allow  more 
commercials  on  “give-away”  and  “contest”  programs  of  30  minutes  and 
CO  minutes  duration  for  the  purpose  of  descriptions  of  the  goods  or 
services  to  be  given  away. 


The  background  of  the  provision  relating  to  Sunday  advertising  is 
the  recommendation  of  a  parliamentary  committee  in  1942  that  “on 
Sundays  advertising  shall  be  for  sponsored  programmes  only  and  that 
the  advertisements  sponsoring  these  programmes  shall  be  limited  to  the 
names  of  the  sponsors  without  any  details  of  their  products.”  Rules 
laid  down  by  the  Postmaster-General  in  1943  were  revised  by  the 
Board  in  1952.  A  provision  that  Sunday  advertising  should  be  confined 
to  the  general  character  of  the  advertiser’s  activities  and  products, 
without  any  reference  to  prices,  was  revised  to  permit  the  price  to  be 
mentioned  once  in  each  announcement,  or  twice  in  a  fifteen-minute 
period.  Restrictions  on  the  amount  of  advertising  permissible  were 
also  relaxed  and  broadcasting  of  a  “shopping  guide’’^  program  of  fifteen 
minutes’  duration  before  6  p.m.  but  not  during  church  hours  was  per¬ 
mitted,  but  no  recorded  announcements  are  allowed  and  liquor  adver¬ 
tisements  or  “distasteful  or  blatant”  advertising  are  banned. 


Questions  concerning  foreign  language  broadcasts  have  recently 
arisen  in  Australia,  previously  almost  entirely  English-speaking,  because 
of  the  influx  of  immi^ants  from  European  countries  after  the  war. 
The  Board  has  taken  me  view  Aat  “the  spoken  word  which  is  trans¬ 
mitted  by  Australian  broadcasting  stations  should  normally  be  in  the 
English  language  in  order  that  it  may  be  intelligible  to  the  great  major¬ 
ity  of  listeners,”  and  that,  while  “broadcasts  in  foreign  languages  may 
encourage  migrants  to  segregate  themselves  into  non-English  speaking 
groups  and  thereby  retard  the  process  of  their  absorption  into  the 
Australian  community,”  at  the  same  time  “our  new  citizens  require 
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time  to  leam  the  English  language  and  it  may  be  that  there  is  no  better 
method  of  introducing  them  to  ^e  Australian  way  of  life  than  through 
the  language  they  best  understand.”  The  Board  has  determined,  there¬ 
fore,  that  “the  judicious  use  of  foreign  languages  in  special  circum¬ 
stances  may  be  necessary  and  desirable,”  but  it  requires  that  matter 
conveyed  in  foreign  languages  be  preceded  or  followed  by  an  adequate 
English  translation.  This  apparenUy  does  not  apply  to  educational  pro¬ 
grams,  nor  to  “brief  incidental  dialogue  in  dramatized  or  similar  pro¬ 
grammes”  or  periods  of  local  emergency.  The  Board  was  careful  to 
note  that  these  restrictions  do  not  apply  to  musical  items,  or  to 
languages  employed  in  religious  services  or  dead  languages. 

A  special  statutoiy  provision  requires  licensees  “as  far  as  possible” 
to  encourage  the  development  of  local  talent.  Not  less  than  per  cent 
of  the  total  time  occupied  by  a  commercial  broadcasting  station  in 
the  broadcasting  of  music  must  be  devoted  to  the  works  of  Australian 
composers  produced  either  “live”  or  on  Australian  records.  Some 
organizations,  not  identified  by  the  Board,  have  attempted  to  have 
this  percentage  raised  to  10  per  cent,  but  the  Board  has  not  favored 
this.  It  has,  however,  criticized  stations  for  not  complying  with  the 
lYi  per  cent  requirement. 

Other  matters  on  which  the  Board  has  expressed  itself  have  to 
do  with  the  broadcasting  of  personal  messages,  broadcasting  of  betting 
information,  lottery  broadcasts,  broadcasts  of  telephone  conversations, 
and  time  signals  and  time  announcements.  In  addition,  the  Board 
has  urged  upon  licensees  the  desirability  of  maintaining  a  high  standard 
of  announcing,  avoiding  slang,  wrong  pronunciation,  and  bad  grammar, 
particularly  in  programs  which  are  heard  by  children. 

One  marked  difference  between  the  Board  and  the  F.C.C.  lies  in 
the  field  of  administrative  practice.  The  Board  holds  no  formal  hear¬ 
ings,  although  the  Royal  Commission  has  recommended  that  public 
hearings  be  held  before  television  licenses  are  granted,  revoked,  or  not 
renewed,  expressly  referring  in  its  report  to  the  practice  under  Sections 
309  and  312  of  the  Communications  Act.  A  communications  bar  such 
as  we  have  in  this  country  would  probably  be  unthinkable  to  an 
Australian.  The  Board  seems  to  take  a  rather  casual  attitude  toward 
applications,  noting  in  a  recent  report  that 

“The  total  number  of  applications  now  recorded  by  the  Board  totaU  1,001. 
Many  of  these  applications  date  from  the  early  years  of  broadcasting  and  the 
Board  is  satisfied,  from  investigations  it  has  made  in  respect  of  applications 
for  certain  localities,  that  it  would  be  misleading  to  accept  the  view  that 
there  are  at  the  present  time  any  very  substantial  number  of  subsisting  ap¬ 
plications.  In  the  cases  examined  by  tne  Board,  some  of  the  applicants  could 
not  be  traced  and  others  indicated  that  they  were  no  longer  interested  in 
the  matter.  Moreover,  many  of  the  applications  are  for  stations  in  areas 
which  are  already  well  served  and,  in  resi)ect  of  which  there  is,  on  present 
indications,  little  prospect  of  additional  stations  being  authorized.” 
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Broadcasting  and  Telecasting  of 
Congressional  Committee  Hearings 

The  great  debate  over  the  broadcasting  and  telecasting  of  Congres¬ 
sional  committee  hearings  and  similar  proceedings  has  been  going  on 
for  several  years,i  and  the  end  is  not  in  sight.  It  is  the  purpose  of  this 
article  to  note  briefly  some  recent  developments  in  Congress  on  the 
subject. 

The  Senate  Committee  on  Rules  and  Administration  on  January 
10,  1955,  submitted  a  resolution  (S.Res.  17)  to  amend  Rule  XXV  of 
the  Standing  Rules  of  the  Senate  by  adding  thereto  a  statement  of  rules 
of  procedure.  Included  was  a  provision  that 

“A  witness  may  request,  on  grounds  of  distraction,  harassment,  or  physical 
discomfort,  that  during  his  testimony  television,  motion  picture,  and  other 
cameras  and  lights  shall  not  be  directed  at  him;  such  request  to  be  ruled  on 
by  the  committee  members  present  at  the  hearing.” 

The  committee  filed  a  detailed  report  (S.Rep.  2)  in  support  of  its  ac¬ 
tion.  On  the  subject  of  radio,  motion  pictures,  and  television  the  report 
said  (pp.  28-31,  footnote  numbers  as  in  original): 

“Witnesses  at  committee  hearings  covered  by  television,  radio,  and 
motion  pictures  have  on  occasion  objected  to  testifying  before  these 
media.  A  Federal  district  court  has  upheld  a  refusal  to  testify  before 
a  Senate  committee  under  those  circumstances,®^  while  a  Federal  court 
of  appeals  upheld  a  perjury  conviction®®  where  the  false  testimony  was 
given  before  microphones  and  television  cameras.  In  the  Kleinman 
case  the  court’s  holding,  sustaining  the  right  of  the  witnesses  to  refuse 
to  testify,  was  upheld  not  on  constitutional  grounds,®^  but  because  of 
the  lack  of  decorum  in  the  hearing  room.  In  the  Moran  case  the  pres¬ 
ence  of  the  microphones,  television  cameras,  and  photographers  was 
held  not  to  have  deprived  the  committee  of  its  status  as  a  ‘competent 
tribunal’  within  the  meaning  of  the  perjury  statute.  Thus,  neither  case 
supports  the  view  that  there  is  some  constitutional  protection  against 
testifying  before  television  cameras. 

“The  prevailing  practice  of  Senate  committees— which  two  of  the 
resolutions  would  codify^®— is  to  forbid  coverage  by  television  and 

*  See  12  F.C.Bar  J.  4,  10,  222,  266,  276;  13  F.C.Bar  J.  7,  126,  189. 

United  States  v.  Kleinman,  107  F.  Supp.  407  (1952). 

”  United  States  v.  Moran,  194  F.  (2d)  623  (1952). 

**  “The  issue  seems  to  me  not  complex  but  simple  in  its  nature  and  simple 
in  its  solution.  I  see  no  constitutional  question  applicable  to  these  cases”  (107 
F.  Supp.  407). 

"  S.  Res.  253,  sec.  4  (“15”);  S.  Res.  256,  sec.  7  (b).  The  latter  provision 
makes  “distraction,  harassment,  or  physical  handicap”  the  acceptable  grounds  for 
objection  by  a  witness,  and  is  accompanied  by  the  further  provision  that  “It  shall 
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motion-picture  cameras  during  the  testimony  of  a  witness  who  objects. 
Possible  alternatives  would  be  to  forbid  coverage  completely,^!  to 
permit  coverage  under  appropriate  technical  safeguards, or  to  permit 
unlimited  access. 

“Several  considerations  are  relevant  to  the  problem:  The  dignity 
and  effectiveness  of  legislative  proceedings;  the  interest  of  the  pubhc 
in  viewing  congressional  activity;  the  interest  of  witnesses  in  protec¬ 
tion  against  physical  harassment  while  testifying;  and  the  asserted  right 
of  eaim  news  medium  to  equal  access  to  the  news. 

“Some  of  the  objections  to  the  granting  of  access  are  based  upon 
the  technical  aspects  of  the  particular  medium,  primarily  the  presence 
of  distracting  equipment  and  personnel.  Such  intrusions  are  not  en¬ 
tirely  novel.®^  Technical  progress  in  the  communications  industries,®^ 
and  the  installation  of  up-to-date  facilities  in  the  Capitol  can  obviate 
most  of  the  objections  on  this  score. 

“More  serious  are  the  criticisms  asserting  that  radio  broadcasting, 
motion-picture  photography,  and  television,  degrade  and  cheapen  the 
legislative  process;  transform  hearings  into  carnivals;  bring  out  the 
thespian  rather  than  the  statesman  in  legislators;  and  frighten  and  em¬ 
barrass  witnesses. 

“There  is  no  answer  to  satisfy  all  the  critics.  It  has  been  pointed 
out  that  objections  to  the  presence  of  these  news-gathering  agencies 

be  the  duty  of  the  committee  chairman  to  see  that  the  various  communication  de- 
vic-es  and  instruments  do  not  unreasonably  distract,  harass,  or  confuse  the  witness 
and  interfere  with  his  presentation”  sec.  7  (a). 

**  S.  Con.  Res.  86,  83d  Cong.,  2d  sess.  (June  11,  1954)  would  forbid  televis¬ 
ing  or  photographing  for  later  televising.  New  York  Civil  Rights  Law  sec.  52,  N. 
Y.  L.  1952,  c.  241,  prohibits  the  televising,  broadcasting,  or  taking  of  motion  pic¬ 
tures  of  any  proceeding,  legislative,  judicial,  or  administrative,  in  wliich  testimony 
is  compiled,  by  subpena  or  other  compulsory  process. 

See  Organized  Crime  in  Interstate  Commerce,  final  report  of  the  Senate 
Committee  To  Investigate  Organized  Crime  in  Interstate  Commerce  (S.  Rept.  725, 
82d  Con^.,  1st  sess.  102  (1951)). 

““After  all  the  dry,  difficult,  often  discouraging  work  of  preparation,  sud¬ 
denly  one  morning  the  country  wakes  up  to  find  that  an  investigation  has  begun 
because  a  public  hearing  has  been  held  in  Wasliington.  This  is  the  sensational  part. 
Witnesses  are  either  requested  or  summoned  to  appear.  The  stage  is  all  set.  There 
are  a  number  of  hearing  rooms — committee  rooms — in  both  House  and  Senate  Office 
Buildings.  But  sometimes  the  crowds  are  so  great  that  hearings  must  be  held  in 
the  large  caucus  room.  There  is  dais  and  ‘bench’  resembling  a  courtroom.  The 
conunittee  is  there.  The  room  is  crowded  with  lawyers,  witnesses,  assistants  of 
the  \arious  persons  being  investigated.  Counsel  for  the  Government  are  there 
busy  with  great  piles  of  papers.  A  swarm  of  newspapermen  occupy  the  tables,  and 
a  dozen  or  more  cameramen  with  their  flashlights  going  incessantly  move  about 
the  place.  There  is  a  crowd  of  spectators.”  (Black,  Inside  a  Senate  Investigation, 
172  Harper’s  magazine  275,  282  (February  1936). 

“  See  testimony  of  representatives  of  the  television  industry,  pt.  9,  pp.  551- 
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are  rooted  more  in  their  novelty  than  in  their  inherent  qualities;  that 
the  American  pubhc  is  entitled  to  see  and  hear  its  representatives  at 
work;  that  no  news-gathering  agency  is  entitled  to  preference  over  the 
others;  and  that  the  test  of  time  will  satisfy  Congress  that  radio,  motion 
pictures,  and  TV  are  intruders  no  more  objectionable  than  the  reporter 
scribbling  at  the  press  table,  or  the  still  photographer  discharging  his 
flash  bulb. 

“Senator  Mundt,  in  his  appearance  before  the  Subcommittee  on 
Rules,  summarized  some  of  the  arguments  in  favor  of  televising  hear¬ 
ings: 

“‘In  the  first  place,  these  new  media  which  report  by  sound  and 
picture  to  John  Q.  American  are  a  great  and  mighty  conscience  for  the 
press.  There  is  seldom  any  cause  to  complain  about  biased  or  preju¬ 
diced  reporting  when  a  congressional  hearing  is  conducted  before  Ae 
television  and  over  radio. 

“  ‘Even  the  most  prejudiced  of  reporters  or  of  newspapers  hesitates 
long  before  trying  to  slant  a  news  story  on  a  hearing  which  the  readers 
have  seen  before  their  eyes  and  have  listened  to  as  it  unfolded  word  by 
word.  Television  and  radio,  indeed,  make  better  reporters  of  the  best 
that  we  have  and  good  reporters  of  the  rest  of  those  covering  Capitol 
Hill. 

“‘From  my  own  experience,  I  could  stud  the  record  with  pages  of 
experiences  which  have  come  to  me  personally  from  both  readers  of  the 
news  stories  and  editorial  and  newspaper  comments  upon  the  manner 
in  which  the  televising  and  reporting  of  the  hearings  by  broadcasts  have 
developed  accurate,  honest,  factual  reporting  on  hearings  when  normally 
the  tendency  would  be  to  permit  either  personal  prejudices  or  points  of 
view  of  reporters  to  creep  into  the  slanting  of  the  stories  which  they 
write. 

“  ‘In  addition,  television  and  radio  provide  for  Americans,  generally, 
the  same  opportunities  to  watch  and  hear  a  segment  of  their  Govern¬ 
ment  in  action  as  is  consistently  provided  for  citizens  of  the  District 
of  Columbia  and  adjacent  Maryland  and  Virginia  who  can  commute  to 
Capitol  Hill  and  attend  any  open  committee  hearings  that  they  choose. 

“‘Television  simply  removes  the  walls  from  the  c-ommittee  room 
to  let  the  people  living  in  South  Dakota,  Colorado,  or  California,  have 
the  same  access  to  the  dehberations  of  a  committee  as  would  otherwise 
be  exclusively  the  right  of  those  living  within  a  few  miles’  driving  dis¬ 
tance  of  the  National  Capitol. 

“‘I  submit,  Mr.  Chairman,  that  the  people  of  my  State  have  the 
same  right  to  see  and  to  hear  what  takes  place  in  a  committee  hearing 
as  the  people  of  Virginia  and  Maryland.’^® 


“  Testimony  of  Senator  Mundt,  pt.  10,  at  pp.  632-633. 
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“Mr.  Ernest  Angell,  chairman  of  the  board  of  directors  of  the 
American  Civil  Liberties  Union,  presented  the  o£5cial  position  of  his 
organization  to  be  the  following: 

“  ‘The  Civil  Liberties  Union  has  given  a  great  deal  of  consideration 
to  this  problem.  It  is  a  very  difficult  one  to  solve,  it  seems  to  us. 

“  ‘We  even  took  a  referendum  of  it  in  our  vote,  among  our  govern¬ 
ing  bodies  and  came  to  the  conclusion,  among  the  referendum,  that  once 
fair  rules  of  procedure  are  established,  there  should  be  complete  demo¬ 
cratic  freedom  of  communication  with  respect  to  legislative  hearings, 
without  discrimination  against  television  and  radio;  and,  therefore,  me 
limitation  that  is  now  set  forth  in  subsection  (b)  of  the  Kefauver  pro¬ 
posal,  giving  the  witness  the  right  to  bar  the  use  of  those  devices  if 
he  claims  distraction,  should  not  be  enacted,  in  our  judgment,  for  the 
reasons  stated,  and  furthermore,  because  the  witness’  mere  claim  of 
distraction,  et  cetera,  would  be  binding  on  the  committee,  whether  or 
not  fully  persuasive. 

“‘Once  fair  procedures  have  been  set  up,  we  do  not  believe  any 
witness  should  have  the  unilateral  right  to  deprive  millions  of  viewers 
of  the  right  to  see  legislative  hearings.’®® 

“If  we  accept  the  premise  that  the  public  is  entitled  to  be  present 
at  all  public  sessions  of  congressional  committees,  it  would  seem  to 
follow  that  broadcasting,  televising,  and  photographing  of  such  pro¬ 
ceedings,  provided  these  media  do  not  interfere  with  the  orderly  presen¬ 
tation  of  the  evidence,  are  a  legitimate  means  for  acquainting  the  public 
with  the  activity  of  its  legislature.  We  are  not  prepared,  however,  to 
go  quite  so  far  as  the  ACLU,  and  believe  that  a  request  by  a  witness  to 
testify  free  from  distraction  should  be  considered  and  passed  upon  by 
the  committee. 

“Do  these  media  interfere  with  the  orderly  conduct  of  committee 
hearings?  Unquestionably,  they  can  do  so  unless  the  hearing  room  is 
equipped  with  up-to-date  communications  facilities.  Meeting  rooms  in 
the  United  Nations  building  in  New  York  are  so  equipped,  and  the 
proceedings  of  U.  N.  committees  are  broadcast,  photographed,  and  tele¬ 
vised  without  intrusion  upon  the  participants.  The  building  is  wired  to 
serve  outlets  away  from  committee  members  and  spectators;  motion 
picture  and  television  cameras  are  placed  in  glass-enclosed  booths  off 
the  floor;  and  the  lighting  is  sufficient,  without  glare,  to  permit  the  use 
of  both  types  of  camera. 

“Clearly,  witnesses  are  entitled  to  beprotected  from  harassment  by 
lights  or  cameras  or  any  other  source.  Tnis  protection  the  committees 
should  assure,  dealing  with  each  situation  as  it  arises.  Meanwhile,  it  is 
recommended  that  the  Senate  study  the  feasibility  of  installing  modem 


**  Testimony  of  Ernest  Angell,  pt  4,  at  p.  201. 
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facilities  for  the  coverage  of  public  committee  hearings  by  all  communi¬ 
cations  media. 

“Recommendation:  (1)  That  the  Senate  adopt  the  rule  that  a  witness 
may  request,  on  grounds  of  distraction,  harassment,  or  physical  discomfort, 
that  during  his  testimony,  television,  motion  picture,  and  other  cameras  and 
lights  not  be  directed  at  him,  such  request  to  be  ruled  on  by  the  committee 
members  present  at  the  hearing. 

“Recommendation:  (2)  That  the  Committee  on  Rules  and  Administra¬ 
tion  study  the  practicability  of  installing  up-to-date  facilities  suitable  for  the 
unobtrusive  coverage  of  committee  hearings  by  the  various  communications 
and  news  media.” 

Another  proposed  code,  submitted  by  Senators  Bush  and  Kuchel 
(S.Res.  22),  provides  that  “No  witness  shall  be  televised,  filmed,  or 
photographed  during  a  hearing  if  he  objects  on  the  ground  of  distrac¬ 
tion,  harassment,  or  physical  handicap.”  No  action  has  been  taken  on 
these  resolutions. 

Various  proposed  codes  have  also  been  introduced  in  the  House. 
Mr.  Celler’s  proposal  (H.Res.  20)  would  provide  that 

“Sec.  7.  (a)  Subject  to  the  physical  limitations  of  the  hearing  room 
and  consideration  of  the  physical  comfort  of  committee  members,  staff, 
and  witnesses,  equal  access  for  coverage  of  the  hearings  shall  be  provided  to 
the  various  means  of  communications,  including  newspapers,  magazines,  radio, 
newsreels,  and  television.  It  shall  be  the  duty  of  the  committee  chairman 
to  see  that  the  various  conununication  devices  and  instruments  do  not  un¬ 
reasonably  distract,  harass,  or  confuse  the  witness  and  interfere  with  his 
presentation. 

“(b)  No  witness  shall  be  televised,  filmed,  or  photographed  during  the 
hearing  if  he  objects  on  the  ground  of  distraction,  harassment,  or  physical 
handicap.” 

An  identical  provision  is  found  in  H.Res.  42,  introduced  by  Mrs. 
Kelly  of  New  York.  "Rep.  Hugh  D.  Scott,  Jr.,  of  Pennsylvania,  reintro¬ 
duced  a  resolution  which  had  been  approved  by  the  Subcommittee  on 
Legislative  Procedure  of  the  Committee  on  Rules  of  the  83rd  Congress 
(H.Res.  61,  84th  Cong.).  This  resolution  provided  that  “No  witness 
shall  be  compelled  to  give  oral  testimony  for  broadcast,  or  for  direct 
reproduction  by  motion  picture  photography,  recording,  or  otherwise  in 
news  and  entertainment  media  if  he  objects.”  An  earlier  resolution, 
H.Res.  447  (  83rd  Cong.)  also  introduced  by  Mr.  Scott,  had  expanded 
on  this  by  substituting,  for  the  words  “if  he  objects,”  the  words  “if,  prior 
to  testifying,  he  demands  to  be  heard  without  such  coverage;  nor  shall 
any  witness  be  subjected  to  harassment  or  undue  distraction  from  any 
cause  while  testifying  under  compulsion.”  In  article  on  the  subject  pub¬ 
lished  in  the  Virginia  Law  Review,t  Mr.  Scott  and  Rufus  King  said: 

*  The  same  provision  is  also  found  in  S.Res.  101,  introduced  by  Senator 
Kefauver  for  himself  and  17  other  Senators  (all  Democrats  except  Mr.  Ives  and 
Mrs.  Smith)  on  May  17,  1955. 

t  Rules  for  Congressional  Committees:  An  Analysis  of  House  Resolution  447, 
40  Va.L.Rev.  249  (19^).  Footnote  numbers  as  in  original. 
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“26  (g)  contains  a  middle-of-the-road  provision  on  the  subject  of  radio 
and  television  coverage.  A  substantial  body  of  opinion,  both  within  and  out¬ 
side  of  Congress,  holds  that  no  direct  reproduction  of  committee  proceeding 
should  be  permitted  under  any  circumstances."  This  conservatism  grounds 
partly  in  the  analogy  to  judicial  proceedings,"  but  also,  in  part,  in  technical 
difiBculties  which  are  susceptible  of  correction.  Great  strides  have  been  made 
in  reducing  camera  noise  and  diminishing  the  illumination  requirements  for 
adequate  television  coverage;  problems  of  tafte  and  propriety  in  the  matter 
of  sponsorship,  and  timing  in  relation  to  fair  and  full  presentation,  may  yield 
to  further  study  and  co-operation  with  the  broadcasting  industry." 

“Certainly  it  is  potentially  wholesome  to  allow  the  public  occasionaDy  to 
look  and  listen  in  directly  on  Congress  at  work.  But  in  any  case,  it  is  strongly 
.  felt  that  no  witness  should  be  compelled  to  participate  in  any  Idnd  of  broad¬ 
cast  unwillingly.  Therefore,  the  proposed  rule  creates  an  absolute  right  of 
refusal  in  each  person  called  upon  to  testify."  Note  that  the  right  must  be 
asserted  ‘prior  to  testifying’ — otherwise  it,  like  the  right  to  be  heard  in  public, 
granted  in  clause  (f),  above,  will  be  lost. 

“The  final  clause  is  intended  to  protect  the  involuntary  witness  from 
other  distractions,  such  as  commotion  in  the  hearing  room,  the  continuous  dis¬ 
charge  of  flashbulbs,  and  so  forth,  while  he  is  testifying." 

Representative  Meader  of  Michigan  also  introduced  a  resolution 
(H.Res.  99)  to  give  House  committees  the  right,  at  their  discretion,  to 
permit  live  or  recorded  telecasts  and  broadcasts  of  their  public  pro¬ 
ceedings,  Speaker  Rayburn  having  expressed  it  as  his  opinion  that  it  is 
not  in  accordance  with  the  rules  of  the  House  or  its  committees  to  tele¬ 
vise  or  broadcast  hearings  or  actions  before  any  committee  (101  Cong. 
Rec.  526,  Jan.  24,  1955),  although  Speaker  Martin  had  taken  a  different 
position  in  the  83rd  Congress.  The  subject  was  discussed  at  some  length 
by  Mr.  Meader  and  other  members  of  the  House  (101  Cong.Rec.  5^- 
535,  Jan.  24,  1955;  1223-1226,  Feb.  10,  1955;  2782-2785,  March  21,  1955). 

The  Committee  on  Rules,  however,  reported  out  a  resolution  (H. 
Res.  151)  establishing  a  very  brief  code  of  committee  procedure  and 
making  no  reference  to  broadcasting  and  telecasting.  While  the  resolu¬ 
tion  was  criticized  on  this  score,  under  the  procedure  adopted  for  its 
consideration  it  has  to  be  voted  up  or  down  without  amendment,  and 
the  result  was  that  it  was  adopted  in  its  original  form  (101  Cong.Rec. 
3020-3037,  March  23,  1955). 

"  See,  e.  g.,  committee  on  bill  oi  rights.  Association  Bar  City  of  New  Ymk, 
Report  on  ^ngressional  Investigations  8  (1948). 

”  Compare  American  Bar  Association,  Canons  of  Judicial  Ethics,  Cancm  35. 

"  See,  Senate  Crime  Committee,  final  report,  S.  Rep.  No.  725,  82d  Cong., 
1st  sess.  99  (1951),  for  a  discussion  and  proposed  model  code  on  the  subject  of 
television,  newsreel,  and  radio  coverage. 

"Cf.  United  States  v.  Kleinman,  107  F.  Supp.  407  (D.  D.  C.  1952). 
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Recent  Court  and  Agency  Decisions 

Community  Antenna  Television  Systems— Jurisdiction  of  State  Com¬ 
mission  (Cokeville  Radio  &  Electric  Co./  11  RR  2041  (Wyo.Pub. 
Serv.Comm./  Nov.  29/  1954)). 

The  question  of  jurisdiction  over  community  antenna  television  sys¬ 
tems  has  been  a  subject  of  controversy.^  In  this  decision  the  Wyoming 
Commission  held  that  it  did  have  jurisdiction  and  that  the  field  had  not 
been  pre-empted  by  the  Federal  Government.  Apparently  the  holding 
was  an  ex  parte  one,  since  the  applicant  had  submitted  itself  to  the 
Commission’s  jurisdiction  and  did  not  raise  any  question.  The  Com¬ 
mission  held  the  construction  of  a  community  antenna  television  system 
to  be  in  the  public  convenience  and  necessity  where  it  would  permit  the 
residents  of  a  community  to  receive  television  service  otherwise  unavail¬ 
able  to  them.  Certain  financial  conditions  were  laid  down.^ 


’  See  14  F.C.Bar  J.  4.  j 

’  See  also  Sheridan  Television,  Inc.,  et  al..  Docket  Nos.  9268  and  9265  ^ 

( Wyo.Pub.Serv.Comm.,  Dec.  22,  19^). 


i 
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Contracts  —  Distribution  of  Motion  Picture  Films  for  Television 
(United  Artists  Corp.  v.  Strand  Productions,  Inc.,  216  F.  (2d)  305, 
11  RR  2013  (C.A.  9tli,  1954)). 

This  case  involved  a  1948  contract  between  a  producer  and  a  dis¬ 
tributor  of  motion  pictures  which  provided  that  the  distributor  would 
market  the  films  in  relation  to  television  in  the  same  manner  as  might 
be  adopted  by  other  major  distributors  and  that  if  and  when  television 
became  a  commercial  practice  and  the  distributor  did  not  acquire  the 
necessary  facilities  from  which  to  market  the  films  in  the  television  field 
in  a  manner  favorably  comparable  to  present-day  standards  of  distribu¬ 
tion,  the  producer  would  have  the  right  to  dispose  of  its  television  rights 
to  others.  The  Court  of  Appeals  in  interpreting  the  contract  held  that 
the  duties  and  privileges  of  the  distributor  were  co-extensive,  and  that 
unless  other  major  producers  were  putting  a  substantial  portion  of  their 
pictures  simultaneously  or  successively  into  theatres  and  television,  the 
distributor  had  no  right  to  do  so  and  the  producer  could  not  put  the 
films  in  question  into  the  television  market.  The  court  also  held  that 
that  portion  of  the  contract  was  not  severable  and  could  not  be  re¬ 
jected  by  the  producer  under  the  Bankruptcy  Act. 

Jurisdiction  of  F.C.C.— Intrastate  Communications  (Opinion  of  the 
Attorney  General  of  California,  No.  55/8  (January  19,  1955)). 

The  California  State  Communications  Advisory  Board  requested  an 
opinion  from  the  Attorney  General  as  to  whether  the  State  could  estab¬ 
lish  a  state-wide  microwave  system  for  the  transmission  of  public  safety 
messages  and  administrative  traffic  without  permission  from  the  F.C.C., 
“assuming  that  such  a  system  can  be  considered  a  wholly  intrastate  ac¬ 
tivity  in  its  nature,  operation  and  ultimate  effect.”  The  Attorney  Gen¬ 
eral  answered  the  question  in  the  negative.  Gongress  has  occupied  the 
entire  field  of  radio  regulatory  legislation  to  the  exclusion  of  the  states. 
The  fact,  if  true,  that  interference  due  to  dispersion  could  not  extend 
beyond  the  territorial  boundaries  of  Galifomia  is  not  controlling,  since 
there  would  be  actual  or  potential  interference  with  interstate  transmis¬ 
sions  or  with  radio  communications  of  vessels  or  aircraft. 

Labor  Relations— Bargaining  Unit— Combination  Announcer-Tech¬ 
nicians  (Radio  5tation  KHQ  and  KHQ-TV,  111  N.L.R.B.,  No.  146 
(March,  1955)). 

The  question  in  this  case  was  whether  combination  announcer-tech¬ 
nicians  (“combo  men”)  who  operate  studio  equipment  such  as  consoles, 
turntables,  tape  recorders  and  similar  routine  devices  and  make  peri¬ 
odic  meter  readings  were  properly  included  in  an  AFTRA  unit  along 
with  other  announcers,  or  came  within  the  jurisdiction  of  the  IBEW. 
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The  Board  held  for  AFTRA,  sta^g  that  “The  type  of  technical  work 
performed  by  combination  announcer-technicians  does  not  require  spe¬ 
cialized  technical  knowledge  or  training,  and  the  technical  duties  they 
perform  are  only  incidental  to  their  principal  function  of  announcing, 
for  which  they  are  specially  qualified.”  The  Board  also  held  that  staff 
announcers  who  perform  the  incidental  duties  of  “acting  or  assisting 
as  producer,  director,  or  floor  man”  come  within  a  unit  of  “announcers 
and  other  employees  who  perform  regularly  over  the  microphone  or  be¬ 
fore  the  camera.” 


Licenses— Multiple  Ownership  Rules  (Storer  Broadcasting  Co.  v. 
United  States,  11  RR  2053  (U.S.App.D.C.,  February  24,  1955)). 

The  court  in  this  case  held  invalid  the  Commission’s  multiple  own¬ 
ership  rules  insofar  as  they  place  any  arbitrary  hmit  on  the  number  of 
licenses  which  a  particular  licensee  may  hold  or  have  an  interest  in. 
The  court’s  theory  was  that  under  Section  309(b)  of  the  Act,  any  citizen 
who  seeks  a  license  for  the  lawful  use  of  an  available  frequency  has  the 
right  to  a  hearing  before  his  application  may  be  rejected,  and  that  the 
Commission  was  without  power  to  decide  in  vacuo 

“that  there  can  never  be  an  instance  in  which  public  interest,  convenience 
and  necessity  would  be  served  by  granting  an  additional  license  to  one  who 
is  already  licensed  for  five  television  stations.” 

The  Commission  had  attempted  to  “[freeze]  into  a  binding  rule  a  limita¬ 
tion  upon  its  consideration  of  the  public  interest  in  a  respect  in  which 
the  facts  and  circumstances  may  differ  widely  from  case  to  case.” 
Whether  or  not  multiple  ownership  is  or  is  not  in  the  public  interest 
must  be  determined  on  an  ad  hoc  basis,  after  consideration  of  all  rele¬ 
vant  factors. 

The  possible  effect  of  this  decision  on  other  portions  of  the  Com¬ 
mission’s  Rules  is  a  matter  of  speculation.  The  Commission  is  expected 
to  seek  certiorari  if  the  Solicitor  General  concurs. 


Political  Broadcasts— Jurisdiction  of  Federal  Court  (Smith  v.  Temp* 
lin,  126  F.Supp.  131,  11  RR  2071  (E.D.Tenn.  1954)). 

An  action  in  the  state  court  for  alleged  defamation  in  the  course 
of  a  pohtical  broadcast  may  not  be  removed  to  the  federal  court  on  the 
ground  that  a  federal  question  exists  under  Section  315  of  the  Com¬ 
munications  Act.  While  the  section  might  be  involved,  the  action  did 
not  arise  under  a  law  of  the  United  States  as  required  by  the  removal 
statute. 
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Property  Rights— Unauthorized  Use  of  Baseball  Broadcasts  (Na« 
tional  Exhibition  Co.  v.  Pass,  11  RR  2086  (N.Y.Sup.Ct.,  Feb.  28, 
1955)). 

A  defendant  may  be  enjoined  from  listening  to  broadcasts  of  play- 
by-play  descriptions  of  baseball  games  and  sending  out  simultaneous 
teletype  reports  of  the  games  to  radio  stations  for  immediate  rebroad¬ 
cast.  Such  conduct  constitutes  unfair  competition.  The  broadcasts  are 
not  “news”  in  the  public  domain  which  may  be  appropriated  without 
permission.  The  baseball  club  did  not  abandon  its  property  rights  in 
the  news  of  the  games  by  permitting  the  original  broadcasts;  on  the 
contrary,  it  indicated  by  appropriate  language  printed  on  its  admission 
tickets,  in  its  contracts  with  broadcasters  and  by  announcements  during 
the  broadcasts  that  it  did  not  intend  to  abandon  its  ri^ts.  In  its  find¬ 
ings  of  fact  the  court  found  that  descriptions  of  baseball  games  have 
commercial  value  as  long  as  radio  and  television  stations  or  others  use 
them  as  program  material.  Under  ordinary  circumstances  this  extends 
for  24  hours  after  the  completion  of  the  game  but  in  unusually  im¬ 
portant  or  exciting  games  it  may  extend  for  years. 

Public  Lands— Right  of  Way  for  Television  Transmitter  (Southern 
Idaho  Broadcasting  &  Television  Co.,  1 1  RR  2030  (Dept.  Interior, 
Nov.  2,  1954)). 

While  a  regulation  of  the  Department  of  the  Interior  permits  the 
granting  of  a  right-of-way  over  public  lands  covering  more  tlian  10,000 
square  feet  (1/4  acre)  upon  a  showing  of  need,  this  is  subject  to  the 
1^,000  square  feet  limitation  imposed  by  the  Act  of  March  4,  1911,  as 
amended  May  27,  1952,  43  U.S.C.  Section  961,  which  provides  for  grant¬ 
ing  rights-of-way  for  radio,  television,  and  other  forms  of  communication 
transmitting,  relay,  and  receiving  structures  and  facilities  not  to  exceed 
400  ft.  X  400  ft. 

Right  of  Privacy— Telecast  of  Prize  Fight  Film  (Ettore  v.  Philco 
Television  Broadcasting  Corp.,  126  F.Supp.  143,  1 1  RR  2032  (E.  D. 
Pa.,  1954)). 

Albert  Ettore  fought  Joe  Louis  for  five  rounds  in  1936.  In  1949 
and  1950,  films  of  the  fight  were  telecast  on  the  “Greatest  Fights  of  the 
Century”  program.  The  program  being  only  a  fifteen-minute  one,  in¬ 
cluding  commercials,  the  entire  fight  could  not  be  shown,  and  the  entire 
third  round  was  deleted.  According  to  the  stipulation  of  facts,  Ettore 
felt  that  the  third  round  was  his  outstanding  round  and  that  he  won 
that  round;  the  omission  of  the  third  round  embarrassed  him  before  his 
friends  and  the  customers  of  his  father’s  saloon,  “that  he  feels  like  a 
heel,  that  he  really  feels  bad;  that  he  wanted  them  to  see  that  he  could 
fight;  but  on  the  television  they  saw  nothing;  he  was  really  a  bum  on 
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television.”  The  court  in  a  lengthy  decision  held  that  plaintiff  had  no 
right  of  privacy  as  to  the  events  of  his  professional  career  and  the  lapse 
of  time  did  not  change  the  situation  if  the  subject  was  still  one  of  pub¬ 
lic  interest.  Omission  of  the  third  round  did  not  give  rise  to  a  right 
to  relief;  in  any  event,  the  plaintiff  showed  no  greater  ability«in  Round 
3  than  in  the  other  rounds.  Recovery  could  not  be  had  under  the  New 
York  Civil  Rights  Law,  nor  did  Ettore  have  any  property  right  in  his 
performance  or  in  representations  thereof.  The  Waring  case  (Waring 
V.  WDAS  Broadcasting  Station,  327  Pa.  433)  was  distinguished. 

The  decision  has  been  appealed  to  the  Third  Circuit  Court  of 
Appeals. 


Taxation  —  State  Tax  on  Radio  Station  Receipts  (Albuquerque 
Broadcasting  Co.  v.  Bureau  of  Revenue  of  New  Mexico,  11  RR 
2059  (N.M.,  Feb.  21,  1955)). 

The  Albuquerque  Broadcasting  Company  has  three  times  taken 
to  the  Supreme  Court  of  that  state  its  contention  that  it  cannot  be  sub¬ 
jected  to  a  state  tax  on  its  gross  receipts.  So  far  it  has  been  unsuccessful. 
In  this  latest  opinion  the  court  reiterated  its  holding  that  a  state  may 
tax  purely  intrastate  business  of  a  radio  station  which  furnishes  local 
advertising  to  its  customers,  even  though  the  broadcasts  can  be  heard 
in  other  states,  and  rejected  the  argument  that  interstate  and  intrastate 
business  is  impossible  of  segregation.  The  court  held  that  the  burden 
was  on  the  taxpayer  to  segregate  national  from  local  advertising.  Un¬ 
less  the  taxpayer  establishes  what  portion  of  the  tax  paid  is  to  be  re¬ 
turned  to  it,  it  is  not  entitled  to  a  return  of  any  of  it. 


Telegraph  Companies— Distribution  of  International  Traffic— Re¬ 
view  of  Commission  Decision  (Western  Union  Telegraph  Co.  v. 
United  States,  217  F.(2d)  579,  11  RR  2067  (C.A.  2d,  1954)). 

The  Commission  in  this  case  had  interpreted  the  Formula  for  Dis¬ 
tribution  of  Outbound  International  Traffic,  adopted  by  it  in  1943,  as 
making  illegal  contracts  between  Western  Union  and  other  companies 
whereby  Western  Union,  which  itself  had  no  quota,  agreed  to  assign  to 
the  other  companies  all  telegraph  messages  to  certain  areas  specifically 
routed  by  the  sender  via  Western  Union  Cables,  receiving  as  a  fee 
therefor  a  compensation  in  excess  of  that  normally  charged  for  landline 
services.  The  Court  of  Appeals  upheld  this  determination,  saying  that 

“The  Commission's  interpretation  of  a  Formula  adopted  and  approved  by  it 
after  careful  consideration — ^like  other  administrative  regulations  of  a  re¬ 
sponsible  governmental  agency — ^is  entided  to  great  weight  if  not  so  unnatural 
or  imreasonable  as  to  ensnare  and  entrap  those  governed  by  it.  .  .  .  The 
Commission  did  not  err  in  construing  the  Formula  in  the  light  of  the  statu¬ 
tory  {H'ovision  which  was  its  authorization.” 


I 
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Recent  Commission  Decisions 


Administrative  Procedure— Scope  of  Commission  Decision  (WJR/ 
The  Goodwill  Station,  Inc.,  9  RR  260u). 

In  a  petition  for  rehearing  in  this  case  it  was  apparently  argued  that 
the  Commission  could  not  decide  a  case  on  any  grounds  not  found  by 
the  Examiner,  at  least  without  affording  the  parties  an  opportunity  to 
address  themselves  to  such  points.  The  Commission  rejected  this  argu¬ 
ment,  saying  that 

“The  decisional  process  not  only  involves  but  requires  the  exercise 
of  an  independent  judgment  on  the  part  of  the  Commission.  Trebit’s  inter¬ 
pretation  of  this  process  would  restrict  the  Commission  to  the  limited  con¬ 
sideration  of  these  points  upon  which  the  Examiner  chose  to  base  his  de¬ 
cision  and  which  the  parties  elected  to  urge  in  their  respective  pleadings, 
regardless  of  the  correctness  of  such  choices  and  selections.  We  find  nothing 
in  the  Communications  Act  or  the  Administrative  Procedure  Act  which  has 
the  effect  of  so  limiting  the  Commission’s  freedom  of  action.  .  .  .” 


Construction  Permits— Premature  Construction  (WSAV,  Inc.,  10  RR 
402;  Cherry  &  Webb  Broadcasting  Co.,  1 1  RR  859). 

The  first  extended  discussion  by  the  Commission  of  the  question  of 
“premature  construction”  under  Section  319(a)  of  the  Act  is  founded  in 
VVSAV,  Inc.,  10  RR  402.  The  Commission  held  that  the  purpose  of  the 
statutory  prohibition  against  use  of  facilities  constructed  without  a  con¬ 
struction  permit  was  to  discourage  applicants  from  making  large  in¬ 
vestments  and  using  such  investments  as  improper  pressure  on  the  Com¬ 
mission.  Installation  of  three  steel  sleeves  intended  for  use  as  support 
for  a  television  antenna  tower  was  held  to  be  unauthorized  construc¬ 
tion,  even  though  two  of  the  sleeves  could  be  and  were  in  fact  used 
in  connection  with  a  boom  and  tackle  to  lift  material  to  the  roof  of 
the  building  where  the  sleeves  were  situated.  The  fact  that  the  sleeves 
were  installed  in  connection  with  a  remodeling  of  the  building  by  the 
owner  was  also  not  controlling.  The  principal  value  of  the  sleeves  was 
in  their  use  as  base  of  the  proposed  tower.  Whether  the  sleeves  be¬ 
longed  to  the  applicant  or  to  the  owner  of  the  building,  under  the  law 
of  fixtures,  was  not  relevant.  Construction  of  an  enclosed  room  on  the 
roof  of  the  building,  however,  was  held  not  to  be  premature  construc¬ 
tion.  The  room  had  no  intrinsic  television-facility  function  and  the  fact 
that  it  had  been  labeled  a  “transmitter-projection-control  room”  at  some 
later  date  was  not  determinative.  Purchase  or  acquisition  of  equipment 
for  use  in  connection  with  a  television  training  program  was  also  held 
not  to  come  within  Section  319(a);  such  equipment  may  be  acquired 
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and  facilities,  such  as  a  room,  may  be  constructed  to  efiPectuate  a  closed 
circuit  operation  as  part  of  a  bona  fide  television  training  program  even 
though  a  construction  permit  has  not  been  issued.  The  “training  pro¬ 
gram,”  however,  must  amount  to  more  than  the  mere  examination,  as¬ 
sembling,  and  dismantling  of  equipment  by  a  few  employees  over  a 
relatively  short  period  of  time. 

The  Commission  further  held  that  even  though  there  has  been  pre¬ 
mature  construction,  the  applicant  is  not  disqualified  nor  is  there  any 
penalty  attached  other  than  the  prohibition  against  making  use  of  sucn 
construction  in  any  station  subsequently  authorized.  If  the  construction 
was  not  undertaken  intentionally  with  the  purpose  of  influencing  the 
Commission,  it  is  not  even  a  matter  of  comparative  consideration.  A 
subsequent  grant  of  a  constniction  permit  may  be  conditioned  on  non¬ 
use  of  unauthorized  construction,  wnether  the  case  is  a  competitive  or 
a  non-competitive  one.  The  fact  that  the  applicant  may  not  be  able 
to  remove  or  disconnect  the  improvements  because  of  rights  of  the 
owner  of  the  building  involved  does  not  preclude  the  imposition  of  such 
a  condition  of  non-use.  If  the  proposed  construction  can  be  made  sub¬ 
stantially  as  proposed,  the  opposing  applicant  cannot  complain  that  he 
has  not  had  an  opportunity  to  be  heard  on  the  question. 

In  the  Cherry  &  Webb  case  the  Commission  similarly  held  that  it 
could  make  a  grant  conditioned  on  non-use  of  facilities  prematurely 
constructed  if  the  violation  was  an  unintentional  one.  No  violation  of 
Section  319(a)  was  found,  however,  where  a  premittee  in  constructing 
facilities  under  an  FM  construction  permit  provided  for  future  ex¬ 
pansion  into  television  by  constructing  a  tower  which  would  permit 
mounting  a  television  antenna  on  top  of  the  FM  antenna  and  allowed 
space  for  future  expansion  in  its  transmitter  building  and  studios.  Such 
construction  was  pursuant  to  the  FM  construction  permit. 

Practice  and  Procedure— Standing  to  File  Protest  or  Petition  for 
Reconsideration  (Sacramento  Telecasters/  Inc.,  1 1  RR  1 287). 

Sacramento  Telecasters,  Inc.,  was  the  successful  applicant  in  a 
competitive  television  case  and  McClatchy  Broadcasting  Company,  the  » 

opposing  applicant,  appealed  to  the  court.  Thereafter  Telecasters  was 
granted  a  modification  of  construction  permit  to  change  its  transmitter 
site  and  studio  location.  McClatchy  filed  a  protest  or  petition  for  re¬ 
consideration,  claiming  standing  as  the  unsuccessful  applicant  in  the 
television  case  and  also  as  the  licensee  of  an  AM  station  in  the  city. 

The  Commission  dismissed  the  protest.  As  licensee  of  an  AM  station  t 

McClatclw  had  failed  to  show  any  direct  and  substantial  injury  from 
the  modification  as  distinguished  from  the  original  construction  permit.  * 

As  unsuccessful  applicant,  it  had  no  standing  at  all.  The  former  status 
of  applicant  is  not  enough  to  give  standing.  Pendency  of  McClatchy ’s 
app^  did  not  afiPect  this.  The  contention  that  standing  under  Section  j 

405  of  the  Act  is  broader  than  under  Section  309(c)  was  rejected. 
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Legislation 

Bills  Pending  in  Congress  Relating  to  Radio  and  Wire  Communica¬ 
tions 


Senate 

S.  123  (Sen.  Dirksen)  would  penalize  anyone  who  is  required  to 
register  as  an  agent  of  a  foreign  principal  under  the  Foreim  Agents 
Registration  Act  of  1938  and  msuces  a  radio  or  television  broadcast  with¬ 
out  prefacing  the  broadcast  remarks  with  a  statement  that  he  is  so  re¬ 
quired  to  register  and  giving  the  name  of  the  foreign  principal. 

S.  487  (Sen.  Eastland)  would  amend  the  Administrative  Procedure 
Act  to  prohibit  employment  by  any  person  of  a  member,  ofiFicial,  at¬ 
torney,  or  employee  of  a  Government  agency  except  under  certain  con¬ 
ditions. 

S.  488  (same)  would  create  an  “Administrative  Court  of  the  United 
States”  which  would  have  broad  jurisdiction  in  matters  afFecting  review 
of  agency  action,  enforcement  of  agency  rules,  orders  or  “investigative 
demands,”  and  suspension  or  revocation  of  hcenses. 

S.  489  (same)  would  provide  for  general  rules  of  practice  and  pro¬ 
cedure  before  federal  agencies.  An  Administrative  Rules  Commission 
would  be  created. 

S.  491  (same)  would  provide  for  attorney’s  hens  in  proceedings  in 
federal  courts  or  before  federal  agencies  upon  the  client’s  “cause  of 
action,  claim,  or  counterclaim”  attaching  to  any  money  or  property 
which  the  client  might  receive  under  any  final  determination,  decision, 
judgment,  or  order,  “or  under  any  settlement  hereafter  entered  into.” 
The  latter  provision  would  seem  to  delineate  the  only  situation  in  which 
the  bill  would  be  applicable  to  proceedings  before  the  F.C.C.,  assuming 
that  “settlement”  would  cover,  e.g.  a  case  where  applicants  merge  or 
one  applicant  dismisses  upon  payment  by  an  opponent  of  his  expenses. 

S.  771  (Sens.  Butler,  Jenner,  and  Potter)  would  amend  Section  315 
of  the  Communications  Act  to  withdraw  “equal  opportunity”  privileges 
from  persons  convicted  of  subversive  activities  and  from  subversive  or¬ 
ganizations. 

S.  825  (Sen.  Bricker)  would  authorize  the  Commission  to  make 
rules,  regulations,  and  orders  with  respect  to  networks. 

S.  923  (Sen.  Langer)  would  prohibit,  inter  alia,  the  broadcasting 
of  advertisements  for  alcohoUc  beverages.  Trans^rtation  in  interstate 
commerce  of  newsreels,  photographic  films,  and  records  advertising 
liquor  would  also  be  prombited. 

S.  950  (Sen.  Magnuson)  is  a  bill  requested  by  Attorney  General 
Brownell  to  prohibit  transmission  of  certain  gambling  information  in 
interstate  and  foreign  commerce  by  wire  or  radio  or  other  like  connec- 
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tion.  No  specific  enforcement  duties  would  be  imposed  upon  the  F.C.C. 
Transmission  of  information  in  connection  with  the  news  reporting  of 
sporting  events  or  contests  for  news  publication  or  radio  or  television 
broadcasting  would  be  excepted  from  the  prohibitions  of  the  Act. 

S.  1018  (Sen.  Payne)  (“Administrative  Procedure  Act  Amendment 
of  1955”)  would  amend  Section  11  of  the  Administrative  Procedure  Act 
to  convert  hearing  examiners  into  “administrative  judges”  with  life 
tenure,  subject  only  to  removal  by  a  federal  court  for  neglect  of  duty 
or  physical  or  mental  disability.  An  independent  Office  of  Administra¬ 
tive  Procedure  would  be  created  to  administer  the  system. 

S.  1208  (Sen.  Butler)  would  amend  Section  315  of  the  Act  to  im¬ 
munize  licensees  from  civil  liability  for  defamatory  statements  made 
by  candidates  for  public  office  in  broadcasts  under  the  section,  unless 
the  licensee  participates  in  the  broadcast  willfully,  knowingly,  and  with 
intent  to  defame. 

S.  1247  (Sen.  Kefauver)  would  prohibit  transmission  in  interstate 
commerce  of  gambling  information  concerning  a  sporting  event  which 
is  obtained  surreptitiously  or  through  stealth  and  without  consent  of  the 
person  conducting  such  sporting  event. 

S.  1390  (Sen.  Kefauver)  would  prohibit  transmission  of  certain 
gambling  information  in  interstate  or  foreign  commerce  by  wire  or  radio 
or  other  like  connection.  Transmission  of  information  in  connection 
with  the  news  reporting  of  sporting  events  or  contests  for  news  publica¬ 
tion  or  radio  or  television  broadcasting  would  be  excepted.  Specific  re¬ 
strictions  would  be  placed  on  the  broadcasting  of  gambling  information 
relating  to  horse  racing.  The  F.C.C.  would  be  required  to  make  ap¬ 
propriate  rules  and  regulations  and  also  to  require  carriers  to  file 
appropriate  tariff  practices  and  regulations. 

S.  1456  (Sen.  Magnuson)  is  a  bill  requested  by  the  Commission. 
It  would  amend  various  sections  of  the  Communications  Act  relating 
to  common  carrier  regulation  in  order  to  “substantially  relieve  the  ad¬ 
ministrative  burdens  of  such  regulation  on  both  the  Commission  and  the 
carriers.” 

S.  1549  (Sen.  Magnuson)  was  also  requested  by  the  Commission. 
It  would  provide  a  small  civil  penalty  for  violations  of  the  Commission’s 
rules  and  regulations  applicable  to  the  non-broadcast  services  and  also 
provide  for  remission  or  mitigation  thereof  by  the  Commission. 

S.  1648  (Sen.  Magnuson)  is  a  third  bill  requested  by  the  Commis¬ 
sion.  It  would  amend  Section  309(c)  of  the  Act  in  order  to  clarify  the 
Commission’s  authority  to  dispose  of  protests  on  the  pleadings  or  after 
oral  argument  and  to  redraft  issues  and  would  give  the  Commission 
authority  to  deny  a  stay  pending  a  hearing  in  a  protest  case  on  a  finding 
that  public  interest  required  such  denial. 

S.  J.  Res.  33  (Sen.  Daniel)  is  substantially  the  same  as  S.  950. 
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House 

H.R.  29  (Mr.  Hyde)  is  the  same  as  S.  1018. 

H.R.  129  (Mr.  McCormack)  would  amend  Part  II  of  Title  III  of 
the  Communications  Act  to  require  the  installation  of  an  automatic  radio 
call  selector  on  cargo  ships  carrying  less  than  two  radio  operators. 
Superseded  by  H.R.  4090,  also  introduced  by  Mr.  Mc'Cormack. 

H.R.  177  (Mrs.  St.  George)  would  amend  the  Act  to  require  licen¬ 
sees  to  investigate  persons  and  organizations  on  whose  behalf  contribu¬ 
tions  are  solicited  on  radio  and  television  programs. 

H.R.  320  (Mr.  Keating)  would  prohibit  stations  from  ‘Toiowingly 
permitting”  the  broadcasting  of  information  concerning  gambhng  enter¬ 
prises,  lotteries,  or  giveaways  where  the  prizes  depend  in  whole  or  in 
part  on  chance. 

H.R.  524  (Mr.  Hinshaw)  would  make  subscription  television  a  com¬ 
mon  carrier. 

H.R.  563  (Mr.  Multer)  would  amend  Section  10(d)  of  the  Admin¬ 
istrative  Procedure  Act  to  broaden  judicial  relief  available  pending  re¬ 
view  of  administrative  action. 

H.R.  626  (Mr.  Celler)  would  prohibit  commercial  sponsorship  of 
broadcasts  or  telecasts  of  congressional  committee  proceedings  whether 
made  directly  or  through  use  of  wire  or  tape  recording,  moving  pic¬ 
tures,  or  other  mechanical  means,  except  on  regularly  scheduled  news 
programs. 

H.R.  689  (Mr.  Osmers)  would  accord  a  privilege  to  a  newspaper, 
periodical,  or  radio  or  television  writer,  reporter,  correspondent,  or  com¬ 
mentator  not  to  disclose  the  source  of  information  obtained  in  such 
capacity  in  a  federal  court  or  before  a  congressional  committee  unless 
in  the  opinion  of  a  federal  court  such  disclosure  is  necessary  in  the 
interests  of  national  security. 

H.R.  778  (Mr.  Keating)  would  make  any  member  in  good  stand¬ 
ing  of  the  bar  of  a  state  or  territory  or  the  District  of  Columbia  eligible 
without  more  to  practice  before  any  federal  agency. 

H.R.  797  (Mr.  Keating)  is  the  same  as  S.  487. 

H.R.  3461  (Mr.  Priest)  is  the  same  as  S.  950. 

H.R.  3789  (Mr.  Miller  of  Maryland)  is  the  same  as  S.  771. 

H.R.  4070  (Mr.  Ikard)  would  remove  the  excise  tax  on  television 
sets  capable  of  receiving  all  UHF  channels.  See  101  Cong.Rec.  1364 
(Feb.  16,  1955). 

H.R.  4073  (Mr.  Keating)  is  the  same  as  S.  1390. 

H.R.  4090-See  H.R.  129. 
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H.R.  4276  (Mr.  Smith  of  Mississippi)  would  amend  Section  605  of 
the  Communications  Act  to  l^alize  wire-tapping  by  government  of¬ 
ficials  in  the  exercise  of  their  official  duties  and  when  authorized  by  the 
sender. 

H.R.  4558  (Mr.  Celler)  would  amend  Section  11  of  the  Admin¬ 
istrative  Procedure  Act  with  reference  to  hearing  examiners. 

H.R.  4627  (Mr.  Siler)  is  the  same  as  S.  923. 

H.R.  4814  (Mr.  Miller  of  Maryland)  is  the  same  as  S.  1208. 

H.R.  5613  (Mr.  Priest)  is  the  same  as  S.  1549. 

H.R.  5614  (Mr.  Priest)  is  the  same  as  S.  1648. 

H.R.  5741  (Mr.  Heselton)  would  require  the  Commission  to  “pre¬ 
scribe  appropriate  regulations,  applicable  to  hcensees,  program  sponsors, 
and  others,  to  insure  that,  of  the  total  amount  of  time  available  for  any 
radio  or  television  prowam,  the  proportion  of  such  time  which  is  de¬ 
voted  to  advertising  shall  not  be  excessive.” 

H.J.  Res.  138  (Mr.  Harris  of  Arkansas)  and 

H.J.  Res.  139  (Mr.  Hinshaw)  would  limit  the  height  of  television 
transmitter  towers  to  1000  feet  unless  the  Commission  makes  a  special 
finding  after  considering  the  views  of  all  interested  agencies  that  the 
tower  would  not  be  a  hazard  to  air  navigation. 
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BAR  ASSOCIATION  SECTION 

In  Memoriam 

The  FCBA  suffered  two  major  losses  during  the  closing  months  of 
1954  in  the  untimely  deaths  of  two  of  its  outstanding  memwrs,  Ben  S. 
Fisher  and  Horace  L.  Lohnes.  Mr.  Fisher  died  September  30  at  the 
age  of  64,  and  Mr.  Lohnes  died  December  23  at  the  age  of  57.  Both 
were  former  Presidents  of  the  Association. 

A  native  of  Andersen,  Indiana,  Mr.  Fisher  graduated  from  the 
University  of  Illinois  with  an  LL.B.  in  1914.  Before  coming  to  Wash¬ 
ington,  he  practiced  for  a  number  of  years  in  Coos  Bay,  Oregon,  taking 
time  out  for  service  in  the  Oregon  National  Guard  during  the  war  and 
to  fill  the  post  of  District  Attorney  of  Coos  County  from  1920  to  1924. 
He  began  radio  practice  as  Assistant  General  Counsel  of  the  Federal 
Radio  Commission  in  1930  and  stayed  on  with  the  F.R.C.  and  its  suc¬ 
cessor,  the  Federal  Communications  Commission,  until  1935,  when  he 
entered  private  practice.  At  the  time  of  his  death  he  was  senior  partner 
of  the  firm  of  Fisher,  Wayland,  Duvall  &  Southmayd.  His  many  years 
of  active  Bar  Association  work  included  terms  as  Chairman  of  the  Com¬ 
munications  Committee  of  the  American  Bar  Association,  and  as  director 
of  the  District  Bar  Association.  He  was  President  of  the  FCBA  in  1944. 

Mr.  Lohnes’  career  spanned  the  entire  development  of  communica¬ 
tions  law.  Bom  in  Donnelsville,  Ohio,  Mr.  Lohnes  attended  Ohio  State 
University  as  an  undergraduate  until  drafted  for  service  in  World  War  I. 
Shortly  after  the  war  ended,  he  came  to  Washington  and  enrolled  in 
the  George  Washington  University  Law  School,  where  he  received 
LL.B.  and  LL.M.  degrees  (1924  and  1925),  and  later  in  the  American 
University  where  he  received  a  master’s  degree  in  political  science 
( 1927 ) .  After  graduating  from  law  school,  he  went  to  work  in  the  oflBce 
of  Fayette  B.  Dow  (now  the  law  firm  of  Dow,  Lohnes  &  Albertson), 
where  he  became  a  partner  in  1930,  and  where  he  was  a  senior  partner 
at  the  time  of  his  death.  Mr.  Lohnes  was  extremely  active  in  Bar 
Association  work  and  served  as  President  of  the  FGBA  in  1943.  His 
60-acre  estate  at  Vienna,  Virginia,  “Twin  Oaks,”  was  familiar  to  members 
and  their  friends  as  the  scene  of  the  annual  FCBA  outings.  He  was  a 
past  national  chancellor  of  Delta  Theta  Phi,  national  law  fraternity,  and 
his  name  designates  a  chapter  of  the  organization  at  Catholic  University. 

Appropriate  resolutions  expressing  the  regret  of  the  Association  at 
the  passing  of  Mr.  Fisher  and  Mr.  Lohnes  were  prepared  by  the  Me¬ 
morial  Committee  and  communicated  to  the  surviving  families.  They 
are  recorded  on  the  permanent  minutes  of  the  Association. 


( 
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Report  off  the  Committee  on  Co-operation  with  Hearing  Examiners 
ffor  the  Year  1954* 

The  principal  task  performed  by  this  Committee  was  the  prepara¬ 
tion  for  approval  by  the  Executive  Committee  of  a  Response  of  Federal 
Communications  Bar  Association  to  Inquiry  by  the  Committee  On  Hear- 
ing  Officers  of  the  President's  Conference  on  Administrative  Procedure. 
This  Response,  which  was  circulated  among  the  members  of  the  Com¬ 
mittee  on  Hearing  OflFicers  of  the  President’s  Conference,  contained 
recommendations  with  respect  to  the  qualifications  and  recruitment, 
selection  and  appointment,  tenure  and  removal,  compensation  and  pro¬ 
motion  of  hearing  examiners,  as  well  as  the  administration  of  the  Hear¬ 
ing  Examiner  program. 

The  Committee  or  representatives  thereof  also  participated  in  the 
consideration  of  the  following  proposals  or  programs: 

1.  A  program  to  improve  the  hearing  rooms  utilized  by  the  F.C.C. 

2.  A  proposal  that  the  Commission  issue  a  Hearing  Manual  which 
would  be  public. 

3.  A  proposal  that  Hearing  Examiners  be  requested  to  supply 
record  citations  to  Initial  Decisions  so  as  to  facilitate  the  filing 
of  exceptions. 

4.  A  proposal  that  there  be  greater  liaison  between  the  Committee 
on  Practice  and  Procedure  and  the  Committee  on  Co-operation 
with  Hearing  Examiners  insofar  as  hearing  matters  are  con¬ 
cerned. 

While  the  Commission’s  former  Chief  Hearing  Examiner,  Mr. 
Edward  Stodola,  was  most  co-operative  in  his  relationships  with  this 
Committee,  the  period  of  time  which  elapsed  before  his  resignation  was 
inadequate  to  permit  the  most  eflFective  co-ordination  of  activities.  The 
new  Chief  Hearing  Examiner,  James  D.  Cunningham,  has  informally 
approved  some  of  the  Committee’s  objectives  and  extended  his  helpful 
co-operation.  It  is  expected  that  the  Committee  for  1955  will  have  a 
full  and  continuous  opportunity  to  carry  out  its  program  in  co-operation 
with  the  present  Chief  Hearing  Examiner  and  the  other  Hearing 
Examiners. 

Leo  Resnick,  Chairman 


•  [Publication  of  this  report  was  delayed  because  of  illness  of  the  chair¬ 
man. — Ed.] 
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Constitution  and  By-Laws  of  the 
Federal  Communications  Bar  Association 

Constitution 

(Adopted  June  17,  1936;  amended  November  18,  1936,  May  10, 
1937,  December  6,  1940,  December  18,  1943,  October  5,  1945, 
January  22,  1954,  and  January  21,  1955.) 


Article  I 

Name 

This  Association  shall  be  known  as  Federal  Communications  Bar 
Association. 

Article  II 

Object 

Its  object  shall  be  to  promote  the  proper  administration  of  the  fed¬ 
eral  laws  relating  to  wire  and  radio  communications. 

Article  III 

Qualifications  for  Membership 

Any  person  who  is  a  member  in  good  standing  of  the  Bar  of  any 
state,  territory,  district  or  possession  of  the  United  States  and  who  is 
eligible  to  practice  before  the  Federal  Communications  Commission 
shall  be  eligible  to  membership  in  this  Association. 

Article  IV 

Election  of  Members 

Any  such  person  described  in  Article  III  hereof  may  file  a  written 
application  for  membership  in  this  Association  with  the  Secretary.  The 
Secretary  shall  refer  all  applications  to  the  Committee  on  Membership, 
which  Committee,  after  full  investigation,  shall  submit  its  report  and 
recommendations  to  the  Executive  Committee,  which  shall  have  au¬ 
thority  to  approve  or  disapprove  the  application.  Three-fourths  of  the 
members  of  the  Executive  Committee  present  and  voting  shall  be  re¬ 
quired  for  election. 
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Article  V 

OflRcers 

The  elective  oflBcers  of  the  Association  shall  be: 

A  President, 

A  First  Vice-President, 

A  Second  Vice-President, 

A  Secretary, 

An  Assistant  Secretary, 

A  Treasurer  and. 

The  members  of  the  Executive  Committee,  and  such  other  oflBcers 
as  may  hereafter  be  authorized. 

The  President,  the  First  Vice-President,  the  Second  Vice-President, 
and  members  of  the  Executive  Committee  shall  not  be  eligible  for  im¬ 
mediate  re-election  to  their  respective  oflBces,  but  nothing  herein  con¬ 
tained  shall  make  one  who  is  or  has  been  a  member  of  the  Executive 
Committee  ineligible  for  immediate  election  to  the  office  of  President, 
First  Vice-President,  or  Second  Vice-President,  and  nothing  herein  con¬ 
tained  shall  make  one  who  has  just  completed  a  term  as  President,  First 
Vice-President,  or  Second  Vice-President  ineligible  for  immediate  elec¬ 
tion  as  a  member  of  the  Executive  Committee. 


Article  VI 

Duties  of  OflFicers 

President:  The  President  shall  be  the  chief  executive  officer  of 
the  Association.  He  shall  likewise  be,  ex  officio,  the  Chairman  of  the 
Executive  Committee.  It  shall  be  his  duty  to  preside  at  all  meetings 
of  the  Association,  to  appoint  all  standing  and  special  committees  of 
the  Association,  unless  otherwise  provided  for,  and  he  shall  be  a  mem¬ 
ber,  ex  officio,  of  all  such  committees. 

Vice-Presidents:  In  the  absence  or  disability  of  the  President,  his 
duties  shall  be  discharged  by  the  First  Vice-President.  In  the  absence 
or  disability  of  both  the  President  and  the  First  Vice-President,  the 
duties  of  the  President  shall  be  discharged  by  the  Second  Vice-Presi¬ 
dent. 

Secretary:  The  Secretary  shall  be  responsible  for  tlie  preparation 
and  maintenance  of  the  records  of  the  meetings  of  the  Association  and 
of  the  Executive  Committee,  shall  be  responsible  for  the  giving  of  all 
notices  upon  behalf  of  the  Association  provided  for  in  the  Constitution 
and  By-Laws  or  as  otherwise  directed  by  the  Executive  Committee, 
and  shall  be  the  custodian  of  all  the  official  books,  records,  and  docu¬ 
ments  of  the  Association,  except  the  financial  books  and  records. 

Assistant  Secretary:  The  Assistant  Secretary  shall  be  responsible 
for  carrying  out  such  duties  of  the  Secretary  as  shall  from  time  to  time 
be  assigned  to  him  by  the  Secretary. 
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Treasurer:  The  Treasurer  shall  have  the  custody  and  control  of 
all  financial  books  and  records  of  the  Association  and  shall  collect  all 
membership  dues  and  other  moneys  due  the  Association,  which  he  shall 
deposit  in  a  national  bank  approved  by  the  Executive  Committee,  sub¬ 
ject  to  check.  The  expenses  of  the  Association  shall  be  paid  by  voucher 
checks  drawn  upon  the  bank  and  approved  by  the  Executive  Commit¬ 
tee,  and  shall  be  signed  by  the  Treasurer,  except  that  in  the  absence  or 
disability  of  the  Treasurer,  checks  may  be  drawn  by  the  President. 

The  Treasurer  shall,  with  the  advice  and  consent  of  the  Executive 
Committee,  invest  from  time  to  time  any  surplus  funds  of  the  Associa¬ 
tion  in  securities  of  a  character  approved  by  the  Executive  Committee. 

The  Treasurer  shall  employ  a  certified  public  accountant  to  assist 
him  in  handling  the  financial  affairs  of  the  Association. 

Article  VII 

Executive  Committee 

SECTION  1.  There  shall  be  an  Executive  Committee  which  shall 
consist  of  the  President,  the  First  Vice-President,  the  Second  Vice-Presi¬ 
dent,  the  Secretary,  and  the  Treasurer,  all  of  whom  shall  be  members 
ex  officio,  and  six  other  members,  all  to  be  elected,  two  to  be  elected 
for  one  year,  two  for  two  years,  and  two  for  three  years.  Thereafter, 
two  members  shall  be  elected  each  year  to  serve  for  three  years.  Any 
vacancy  occurring  in  the  membership  of  the  Executive  Committee  shall 
be  filled  by  the  President  with  the  approval  of  the  Executive  Committee 
for  the  unexpired  term.  A  majority  of  the  Committee  shall  constitute  a 
quorum. 

SECTION  2.  The  Executive  Committee  shall  exercise  control  over 
the  financial  affairs  and  shall  have  general  supervision  of  the  work  of 
the  Association.  The  Executive  Committee  shall  receive  reports  and 
recommendations  from  all  standing  and  special  committees,  and  the 
Secretary  and  Treasurer.  It  shall  consider  and  act  upon  reports  of  com¬ 
mittees  and,  if  it  deems  it  necessary,  may  submit  said  reports  to  the 
membership  with  such  comments  as  it  deems  appropriate. 

The  Executive  Committee  shall  have  power,  upon  the  recommenda¬ 
tion  of  the  Committee  on  Professional  Ethics  and  Grievances,  to  approve 
or  disapprove  the  recommendation  of  said  Committee,  and,  if  two-thirds 
of  the  Executive  Committee  shall  concur,  to  censure,  suspend,  or  expel 
a  member  of  the  Association. 

Article  VIII 

By-Laws 

SECTION  1.  The  By-Laws  may  be  adopted,  amended,  or  re¬ 
scinded  at  any  meeting  of  the  Association  by  vote  of  two-thirds  of  the 
members  present  and  entitled  to  vote,  provided  that  notice  of  the  pro- 


i 
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posed  action  shall  have  been  given  by  the  Secretary  to  the  members 
of  the  Association  by  mail  at  least  thirty  days  before  the  meeting. 

SECTION  2.  The  By-Laws  may  provide  for  the  censure,  sus¬ 
pension,  or  dropping  of  a  member  for  cause  after  a  hearing,  or  for  sus¬ 
pension  or  dropping  from  membership  for  non-payment  of  dues. 

Any  member  suspended  or  dropped  from  membership  for  cause 
after  a  hearing  may  be  reinstated  by  die  aflBrmative  vote  of  three-fourths 
of  the  members  present  at  the  annual  meeting. 

ArticI*  IX 

Meeting 

The  Association  shall  meet  annually  at  such  time  and  place  as  the 
Executive  Committee  may  select  and  may  meet  at  such  other  times  as 
may  be  provided  in  the  By-Laws. 


Article  X 

Amendment 

The  Constitution  may  be  altered  or  amended  only  by  two-thirds  of 
the  members  present  at  any  meeting,  but  no  such  change  shall  be  made 
unless  notice  of  proposed  alteration  or  amendment  shall  have  been  given 
by  the  Secretary  to  the  members  of  the  Association  by  mail  at  least 
thirty  days  before  the  meeting  at  which  the  amendment  is  offered. 


By-Laws 

(Adopted  June  17,  1936;  amended  May  10,  1937,  October  5,  1945, 
January  22,  1954,  and  January  21,  1955.) 


Article  I 

Annual  Meeting 

SECTION  1.  The  program  of  the  annual  meeting  of  the  Associa¬ 
tion  shall  be  arranged  by  the  Executive  Committee  and  notice  thereof 
shall  be  given  to  the  members  at  least  thirty  days  before  the  meeting. 

SECTION  2.  The  Executive  Committee  may  call  such  other  meet¬ 
ings  as  it  may  deem  desirable  upon  appropriate  notice  thereof  to  the 
members. 
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Article  II 

Reports  of  Committees 

Every  Committee  of  the  Association  shall  make  an  annual  report 
in  writing  for  submission  to  the  Association  at  its  annual  meeting. 


Article  III 

Custody  of  Papers,  Addresses,  and  Reports 

Copies  of  all  papers,  addresses,  and  reports  read  before  the  As¬ 
sociation,  or  submitt^  to  it,  shall  be  lodged  with  the  Secretary.  All 
official  reports  shall  become  the  property  of  the  Association  and  shall 
not  be  published  unless  by  consent  of  the  Executive  Committee. 


Article  IV 

Terms  of  Office 

The  terms  of  office  of  all  persons  elected  at  any  annual  meeting 
shall  commence  at  the  adjournment  of  such  meeting  and  shall  continue 
until  the  adjournment  of  the  next  annual  meeting  and  thereafter  until 
their  successors  shall  have  been  elected  and  quahfied.  Vacancies  in  the 
office  of  President,  First  Vice-President,  Second  Vice-President,  Secre¬ 
tary,  Assistant  Secretary,  and  Treasurer  occurring  between  the  annual 
meetings  shall  be  filled  by  the  Executive  Committee. 

Article  V 

Committees 

SECTION  1.  In  addition  to  the  Committees  provided  for  in  the 
Constitution,  the  following  standing  Committees  shall  be  appointed  an¬ 
nually  by  the  President,  each  Committee  to  consist  of  six  members,  two 
to  be  selected  for  one  year,  two  for  two  years,  and  two  for  three  years; 
thereafter  two  members  shall  be  selected  for  each  year  to  serve  for  terms 
of  three  years,  but  no  member  shall  be  selected  to  succeed  himself.  The 
President  shall  designate  the  Chairman  of  each  such  Committee  and 
shall  announce  the  appointments  to  the  Secretary,  who  shall  give  notice 
to  the  persons  appointed. 

Committee  on  Professional  Ethics  and  Grievances. 

Committee  on  Practice  and  Procedure. 

Committee  on  Nominations. 

Committee  on  Publications. 

Committee  on  Legislation. 

Committee  on  Relations  with  the  Courts. 

Committee  on  Revision  of  the  Constitution  and  By-Laws. 
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Committee  on  Co-operation  with  the  Hearing  Examiners. 

Annual  Banquet  Committee. 

Annual  Meeting  Committee. 

Annual  Outings  Committee. 

Monthly  Luncheons  Committee. 

SECTION  2.  The  Committee  on  Professional  Ethics  and  Griev¬ 
ances  shall— 

(a)  Consider  and  report  on  all  efforts  to  improve  the  professional 
conduct  and  ethics  of  practitioners  before  the  Commission,  make  such 
investigations  of  professional  conduct  and  of  abuses  in  connection  with 
practice  before  the  Federal  Communications  Commission  as  may  be 
directed  by  the  Association  or  the  Executive  Committee,  and  furnish 
information  and  make  recommendations  on  the  foregoing  subjects  to 
the  Executive  Committee  and  the  Association. 

( b )  Be  authorized  to  express  an  informal  opinion  concerning  proper 
professional  conduct  when  such  matters  are  referred  to  it  by  the  Execu¬ 
tive  Committee.  Such  expression  of  opinion  shall  only  be  made  after 
a  consideration  thereof  at  a  meeting  of  the  Committee  and  approved  by 
at  least  a  majority  of  the  Committee. 

(c)  Be  authorized  to  consider  all  information  and  complaints  as 
to  the  professional  conduct  of  any  member  referred  to  it  by  the  Execu¬ 
tive  Committee  of  the  Association  and  to  report  its  findings  and  con¬ 
clusions  thereon  to  the  Executive  Committee,  together  with  a  recom¬ 
mendation  as  to  whether  or  not  such  member  should  be  censured,  sus¬ 
pended,  or  expelled  from  the  membership  rolls:  Provided,  however,  that 
no  recommendation  of  censure,  suspension,  or  expulsion  may  be  made 
unless  the  member  involved  shall  have  been  given  due  notice  of  the 
complaint  and  afforded  an  opportunity  to  be  heard. 

SECTION  3.  The  Committee  on  Practice  and  Procedure  shall 
consider  and  report  any  changes  which  should  be  made  in  the  present 
procedure  before  the  Federal  Communications  Commission  which  may 
simplify  and  expedite  the  same,  and  thereby  lessen  the  labor  and  ex¬ 
pense  of  the  Commission  and  the  litigants.  It  shall  also  consider  and 
report  any  changes  which  should  be  made  in  the  procedural  provisions 
of  the  Communications  Act  of  1934  and  related  acts,  and  in  the  rules 
of  any  Court  having  jurisdiction  to  review  decisions  of  the  Commission 
which  may  accomplish  the  same  purpose. 

The  Committee  shall  have  two  Subcommittees,  one  to  deal  with 
non-broadcast  matters  and  the  other  to  deal  with  broadcast  matters, 
with  the  Chairmen  of  the  two  Subcommittees  to  serve  as  Co-chairmen 
of  the  main  Committee. 

SECTION  4.  The  Committee  on  Nominations  shall  select  and 
recommend  candidates  for  the  elective  offices  to  be  filled  at  the  annual 
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meeting.  It  shall  meet  not  later  than  20  days  before  the  convening  of 
the  annual  meeting  and  shall  prepare  its  report  and  submit  it  to  the 
Secretary  so  that  he  may  furnish  all  members  of  the  Association  with 
a  copy  diereof  at  least  10  days  (but  not  more  than  20  days)  before  the 
annual  meeting.  The  Report  shall  be  submitted  as  the  first  order  of 
business  at  the  annual  meeting.  After  the  Nominating  Committee  has 
reported,  any  member  shall  have  the  privilege  of  making  additional 
nominations  from  the  floor.  After  nominations  are  closed  a  ballot  shall 
be  prepared  and  submitted  to  the  members  for  their  vote.  The  nominees 
for  oflBcers  receiving  the  highest  number  of  votes  shall  be  elected  as 
oflBcers  for  the  ensuing  year. 

SECTION  5.  The  Committee  on  Publications  shall  supervise  the 
publication  of  the  Bar  Journal  and  shall  act  as  a  liaison  with  publishers 
of  radio  regulation  services.  The  Committee  shall  seek  the  active  par¬ 
ticipation  of  the  members  of  the  Association  for  such  articles,  case  notes, 
comments  on  court  decisions,  administrative  action,  and  legislation  con¬ 
cerned  with  Communications  or  Administrative  Law  as  would  be  of 
interest  to  the  membership  and  suitable  for  publication. 

SECTION  6.  The  Committee  on  Legislation  shall  keep  itself  gen¬ 
erally  informed  with  respect  to  all  pending  federal  legislation  affecting 
communications  and,  to  the  extent  possible,  all  state  legislation  affecting 
communications  if  the  effect  thereof  is  nationwide  in  scope.  The  Com¬ 
mittee  shall  study  all  bills  introduced  in  Congress  affecting  communica¬ 
tions,  follow  the  progress  of  these  bills,  and  report  thereon  periodically 
to  the  Executive  Committee.  When  such  bills  relate  to  procedure,  the 
Committee  shall  make  recommendations  to  the  Executive  Committee 
regarding  suggested  action  in  connection  therewith  to  be  taken  by  the 
Association,  and  shall  thereafter  take  such  action,  including  appearing 
before  Congress,  as  the  Executive  Committee  shall  direct.  The  Com¬ 
mittee  shall,  in  addition,  appear  before  Congress  and  present  the  views 
of  the  Association  in  connection  with  any  proposed  amendments  to  the 
Communications  Act,  when  directed  to  do  so  by  the  Executive  Com¬ 
mittee. 

SECTION  7.  The  Committee  on  Relations  with  the  Courts  shall 
consider,  report  on  to  the  Executive  Committee  with  recommendations, 
and,  when  appropriate  and  directed  by  the  Executive  Committee,  act 
on  matters  involving  the  Courts  which  are  of  concern  to  the  Association. 
The  Committee  shall  attend,  on  behalf  of  the  Association,  Court  func¬ 
tions  to  which  representative  members  of  the  Association  are  invited  and 
shall  act,  with  the  prior  approval  of  the  Executive  Committee,  on  all 
matters  referred  by  the  Courts  to  the  Association  for  consideration.  The 
Committee  shall  also  periodically  consider  proposed  changes  in  the  pro¬ 
cedures  and  rules  of  the  Courts  and  shall  report  its  recommendations 
in  connection  therewith  to  the  Executive  Committee. 
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SECTION  8.  The  Committee  on  Revision  of  the  Constitution  and 
By-Laws  shall  consider  and  report  to  the  Executive  Committee,  with 
recommendations,  all  suggested  revisions  to  the  Constitution  and  By- 
Laws  of  the  Association  iWerred  to  it  by  committees  or  members  of 
the  Association.  The  Committee  shall  also  hold  at  least  one  meeting 
per  year  to  review  the  entire  Constitution  and  By-Laws  of  the  Associa¬ 
tion  for  the  purpose  of  recommending  to  the  Executive  Committee  sug¬ 
gested  changes,  with  the  reasons  therefor,  which  suggested  changes 
shall  be  forwarded  to  the  Executive  Committee  before  November  1st. 

SECTION  9.  The  Committee  on  Co-operation  with  the  Hearing 
Examiners  shall  consider,  report  on  to  the  Executive  Committee  with 
recommendations,  and,  when  appropriate  and  directed  by  the  Executive 
Committee,  act  on  matters  relating  to  the  Hearing  Examiners  which 
are  referred  to  the  Committee  by  the  Executive  Committee,  other  com¬ 
mittees  of  the  Association,  or  members  of  the  Association.  The  Com¬ 
mittee  shall  work  closely  with  the  Committee  on  Practice  and  Pro¬ 
cedure  of  the  Association  on  matters  of  common  concern  involving  the 
Hearing  Examiners,  including  the  conduct  of  hearings,  admissibility 
of  evidence,  uniformity  of  rulings,  etc.  The  Committee  shall  also  dis¬ 
cuss  mutual  problems  with  the  Hearing  Examiners  and  shall  hold  peri¬ 
odic  joint  meetings  with  the  Hearing  Examiners  to  consider  problems 
of  common  concern. 

SECTION  10.  The  Annual  Banquet  Coimnittee  shall  make  all  of 
the  necessary  arrangements  for  the  Annual  Banquet  of  the  Association, 
which  shall  be  held  in  the  latter  part  of  January  of  each  year,  including 
hotel  space,  food,  decorations,  notices  to  the  membership  of  the  As¬ 
sociation,  reservations,  guests,  entertainment,  seating  arrangements,  pub¬ 
licity,  etc.  The  Committee  shall  report  its  plans  in  this  connection  to 
the  Executive  Committee  before  the  regular  meeting  of  that  Committee 
in  December  for  its  suggestions  and  approval. 

SECTION  11.  The  Annual  Meeting  Committee  shall  make  all  of 
the  necessary  arrangements  for  the  Annual  Meeting  of  the  Association, 
which  shall  be  held,  if  possible,  on  the  same  day  on  which  the  Annual 
Banquet  of  the  Association  is  held,  including  hotel  space,  notices  to  the 
membership  of  the  Association,  an  agenda  for  the  meeting,  etc.  The 
Committee  shall  report  its  plans  in  this  connection  to  the  Executive 
Committee  before  the  regular  meeting  of  that  Committee  in  December 
for  its  suggestions  and  approval. 

SECTION  12.  The  Annual  Outings  Committee  shall  make  all 
of  the  necessary  arrangements  for  the  Annual  Spring  Outing  and  the 
Annual  Fall  Outing  of  the  Association,  including  appropriate  places  for 
holding  the  outings,  notices  to  the  membership  of  the  Association, 
tickets,  guests,  entertainment,  athletic  contests,  prizes,  food  and  bev¬ 
erages,  parking,  pubhcity,  etc.  The  Committee  shall  report  its  plans  in 
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this  connection  to  the  Executive  Committee  before  the  regular  meeting 
of  that  Committee  next  preceding  the  scheduled  date  for  the  outing  for 
its  suggestions  and  approval. 

SECTION  13.  The  Monthly  Luncheons  Committee  shall  make 
all  of  the  necessary  arrangements  for  the  monthly  luncheons  of  the  As¬ 
sociation,  including  hotel  space,  the  selection  of  appropriate  subjects 
and  speakers,  notices  to  the  membership  of  the  Association,  tickets,  food 
and  beverages,  seating  arrangements,  public  address  system,  etc.  The 
Committee  shall  periodically  confer  with  the  President  regarding  the 
desires  of  the  Executive  Committee  with  respect  to  the  frequency  of  the 
luncheons,  desirable  dates  and  times  for  the  luncheons,  and  appropriate 
subjects  and  speakers.  The  Committee  shall  also  report  before  each 
luncheon  to  the  President,  as  the  representative  of  the  Executive  Com¬ 
mittee,  for  approval  of  the  luncheon  plans. 

SECTION  14.  In  addition  to  the  aforesaid  standing  Committees, 
the  President  may  appoint  such  special  Committees  to  serve  for  one 
year  ensuing  and  until  their  respective  successors  are  appointed,  and  to 
perform  such  duties  as  the  Executive  Committee  shall  prescril^.  The 
President  shall  designate  the  Chairman  and  shall  announce  the  appoint¬ 
ments  to  the  Secretary,  who  shall  give  notice  to  the  persons  appointed. 

SECTION  15.  In  his  discretion,  the  President  may  appoint  ad¬ 
ditional  members  for  the  term  of  one  year  to  serve  on  any  standing 
Committee. 

SECTION  16.  The  majority  of  the  members  of  any  Committee 
shall  constitute  a  quorum. 

SECTION  17.  Meetings  of  any  Committee  shall  be  held  at  such 
times  and  places  as  the  Cnairman  thereof  may  appoint.  Reasonable 
notice  shall  be  given  by  him  to  each  member. 


Article  VI 

Dues 

SECTION  1.  Each  active  member  shall  pay  to  the  Association  for 
dues  Five  Dollars  for  the  period  of  each  year  from  July  1  to  June  30, 
payable  on  June  30  of  eacn  year  in  advance.  However,  if  an  applica¬ 
tion  for  membership  be  approved  after  January  1  and  prior  to  June  30 
the  initial  dues  shall  be  Two  Dollars  and  Fifty  Cents. 

SECTION  2.  No  person  shall  be  in  good  standing,  or  be  qualified 
to  exercise  or  be  entitled  to  receive  any  privilege  of  membership,  who 
is  in  default  in  the  payment  of  his  dues.  The  Executive  Coiiunittee  in 
its  discretion  may  remit  the  dues  of  any  member  under  special  circum¬ 
stances. 
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SECTION  3.  The  Committee  on  Membership,  subject  to  the  ap¬ 
proval  of  the  Executive  Committee,  may  prescribe  the  form  of  applica¬ 
tion  for  membership,  and  it  may  direct  payment  on  account  of  dues  to 
accompany  the  apphcation. 


Article  VII 

Audit  of  Treasurer’s  Report 

The  Treasurer’s  report  shall  be  examined  and  audited  annually  be¬ 
fore  its  presentation  to  the  Association  by  a  certified  public  accountant 
designated  by  the  President. 


Article  VIII 

Default  for  Non-Payment  of  Annual  Dues 

If  any  member  be  in  default  in  the  payment  of  his  dues  for  a  period 
of  six  months  after  the  same  shall  become  payable,  the  Secretary  shall 
forward  to  such  member  a  copy  of  this  By-Law  and  shall  notify  such 
member  that  unless  such  dues  are  paid  within  one  month  thereafter  the 
name  of  such  member  will  be  automatically  stricken  from  the  roll  for 
non-payment  of  dues,  without  further  notice,  and  the  membership,  and 
all  rights  in  respect  thereto  of  such  member,  shall  thereupon  cease. 

The  Executive  Committee  shall  act  on  all  applications  for  reinstate¬ 
ment  to  membership  filed  by  former  members  of  the  Association  who 
have  been  dropped  from  membership  for  non-payment  of  annual  dues, 
and  shall  prescribe  the  extent  to  which  the  back  unpaid  dues  shall  be 
paid  as  a  condition  precedent  to  reinstatement. 
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